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Scientific Evidence in Rape Prosecution
AU‘HA'S\’; Lo o~ K R,qFPJ

Rape is America’s most under-reported and least-punished felony.! Some
authorities propose that this is because rape victims are afraid of their assailants
and embarrassed by the incident;? others blame society's generally skeptical
attitude.’ Rape is a crime of violence,* and its victims are nearly always embar-
rassed, traumatized and often uncooperative with the state during prosecution,
They inevitably face a triple ordeal of police interviews, medical examinations
and court appearances. Police frequently pursue a theory that the report is
false.® The victim's previous social or personal involvement with the defendant
may exacerbate the experience.! Law enforcement and communities have re-
sponded to these problems admirably over the last two decades.” Most police
agencies have special sex crime units; most large cities have rape crisis centers
where victims can obtain enlightened specialized treatment; and special interest
groups have sought increased prosecution of sex offenders.* There also has been
increased research and development in many scientific fields intended to en-
hance the prosecution’s arsenal of forensic procedures at trial.

It will be useful to both prosecution and defense to assess the available or
developing forensic technologies particularly applicable to rape prosecutions
and, in most instances, to sex offenses generally; however, the techniques to be
discussed here may also apply to other offenses. Notwithstanding the limita-
tions and disadvantages some of the methods may have, each has the potential
to advance the goal of more conclusive and objective courtroom evidence. Attor-
neys for both sides should be aware of the procedures available as well as the
scientific and evidentiary difficulties that may arise.

Sex offense statutes vary from state to state, Therefore, because of practical
limitations, and because Missouri’s sex offense statutes were recently revised,

1. During 1976 there were an estimated 56,730 forcible rapes reported in the United States, o
1% increase for the year. Fifty-two out of every 100,000 females were victims. In the snme year, 69%
of ndults arrested for rape were prosecuted and 42% were convicted. U.5. Dep"r JusT., CRIME IN THE
Unrren StaTes, Usirorm CriMe Reports 16 (1977),

2. Id. at 16-17.
4. J. Csma & J.B. Csioa, Rare: How To Avom It anp Wiat To Do Ir You Can't 14-22 (1974)

[hereinafter cited as Csipal; J. MacDoxawn, Rare Orrenpers aND THEm VieTivs (1971).

4. Force is an essential element of rape in Missouri unless the victim is less than fourteen years
of age. Mo. Rev. Stat. § 566.030 (1978).

5. Police investigations determined that nearly one-fifth of all reported rapes nationwide in
1976 were unfounded. U.S. Dep'r JusT., Crume In Tie Unrren States, Usironu Crime Reports 16
(1977).

6. Conviction rates tend to be significantly higher when the vietim and the accused have no
social or personal relationship prior to the rape. Nat', InsT. L. Enrone. & Cuum. Just., L. ExrForc.
AssT. Ap., U.S. Der't Just., FoncsLe Rape: FinaL PROJECT ReporT 46 (1978).

7. CRIDA, supra note 3, at 92-108.

8. Kansas City, Missouri, has a center at St. Luke's Hospital that provides around-the-clock
medical, psychiatric and religious assistance. The facility, largely due to the efforts of the Metropoli-
tan Organization to Counter Sexual Assault (MOCSA), cooperates with the police as much as
possible. See also Stratton, Law Enforcement ‘s Participation in Crises Counseling for Rape Victims,
42 Porick Cwrr 18 (March 1975).
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this Comment will emphasize Missouri law.* O course, a statutory revision is
no panacer: Too often rape trials unnecessarily become “swearing nmlrhes:'
hclwe‘en the vietim and the accused.™ While the victim's testimony alcme‘is
nuﬁ'.irlent to prove rape,' there is usually as much or more independent evidonc;‘
avnilable in rape cases as in any burglary or murder case.

MISSOURI'S MODERN STATUTORY APPROACH

I’rm-r to J'anunr,v 1, 1979, one statute' covered all sex offenses in Missouri

!t prescribed imprisonment for two years to life for all forcible rapes and sexuai
intercourse with a child under the age of sixteen (statutory rape). Thus, a
?:::e:it:;eél-yenr':z!c; l:r;ly who engaged in relations with a fii't.oen-year-olc.l cuns;:;lt-
ommitte ri i i
il weapﬂ:ﬂanme crime as a thirty-year-old man who attacked his
. Minﬂnulri's revised code separates sex offenses involving intercourse into
fllfferenl. crimes according to the circumstances." It delineates forcible sexual
intercourse (rape)" from acts involving consent which are punished as sexual
assault™ or sexual misconduct.” Severity of the crime determines punis};mem
Nonforcible sex with an incapacitated victim is not a forcible act.™ The new-’
code treats forcible sodomy much like rape, defining it as an act of deviate
ue?:unl :n!er-courﬂe." Prior law referred to sodomy as “detestible and abominahle
crimes against nature” whether consensual or forced.™ Sexual acts between
Im.muna_ and animals are no longer criminal in Missouri. All sex offenses in
‘Mlsn-oun are sex neutral, either a man or a woman may be a victim.* Marriage
is still a defense: Nonmarriage of the partners is an essential element of the
statutory definition, but the statute does not consider spouses legally separated
to be married.” The accused’s reasonable belief that the victim has consented

9. 8.B. 60, 1977 Mo. Laws 57 (Effective Jan. 1, 1979).- o

10. In California it is proper for the court to instruct the j i ¥ i

: ] e jury that rape is a class of prosecution

:!;;ndf(!t mlthr m;zchpdnnger of malice and vengeance and involves a charge “ensily made and
ifficult to defend.” People v. Briley, 9 Cal, App. 2d 84, 48 P.2d 734 (1935); P ic
Cal. App. 2d 832, 171 P.2d 952 (1946), DRSS s

11. State v. Barnes, 536 5.W.2d 932 (Mo. App. 1976).

12. H.B. 150, § A, 1975-1976 Mo. Laws 408, 410 (last codi
: ! 3 . 19T 2 y ified at Mo, Rev. StaT. § 559261
(Cum. Supp. 1975). f S § 00200
- Ir.':_!“g;llnvn'ld, Criminal Law in Missouri—The Need for Revision, 28 Mo. L. Rev, 521, 536.37

14. Mo. Rev. Stat. ch. 566 (1878).

15. Id. § 566.030.

16. Jd. §§ 566.040-.080.

17, 1d. § 566.090,

18. Id. § 566.040,

19, 1d. § 566.060.

20, 5. H. 22, § 1, 1911 Mo, Laws 198 (last codified nt Mo, Rev. 8 Hi, 2 9)); S
IRtz I g . L StaT, § HE3.290 (1969)); State
- '21; lnlr.rrel:‘ng!yl. the Missouri Approved Criminal Instructions accompanying the new code
still set out in their language that the vietim be referred 1o as female 1 th ace
L it e nnd the accused as male, |

22, Mo, Rev, Star, § H06.010.2 (1978).
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or was of age is an affirmative defense which the defendant must raise and
prove. It is no defense if the crime involves a victim under the age of fourteen.”

SCIENTIFIC EVIDENCE AND JUDICIAL ACCEPTANCE

The capabilities of forensic science to influence criminal juries are awe-
some. Courts traditionally have shown restraint in accepting new scientific
tests, but in no sense have they been antagonistic. Generally, courts tend to
admit scientific evidence through expert testimony that the theory and method
in question have achieved general acceptance in the scientific community.”
Much of the judicial restraint stems from a traditional and subtle fear that
experts will usurp the jury.® Only experts can fully understand most scientific
evidence; no juror or judge can effectively rely on common sense and everyday
knowledge in judging the expert's conclusions. When asked to rule on admissa-
bility, courts are caught in the position of preserving the jury’s role while deny-
ing use of evidence which may promote certainty and accuracy. In civil litiga-
tion, the courts have tried to strike a balance by allowing expert testimony
except for opinions on the “ultimate issue.”? Thus, even after acceptance, the
courts treat scientific evidence only as facts which the jury may reject.”

However, in a criminal case where the ultimate issue is always guilt or
innocence, scientific evidence can be devastating. Frequently, proof of an
“ultimate fact,” such as identity, is tantamount to proof of the ultimate issue;™
the defense, therefore, often first attacks the state’s case on search and seizure
grounds, hoping to exclude the evidence completely. If this fails, the defense
then may challenge the chain of evidence seeking to prevent admission of items
tested. However, the state need ghow only that the evidence was secured, exam-
ined and transported by persons who received and relinquished custody, nlways
in a sealed and identifiable form, and that no one tampered with it. It is not
necessary for the state to affirmatively account for the bulk of the time that the
evidence was in perfunctory custody.™

Attacks on the underlying scientific validity of forensic procedures are infre-
quent. To blunt this defense challenge, the prosecutor must rely on the creden-
tials and experience of his expert. Because expert witnesses usually do not

23. Id. § 566.020.

24. Frye v. United States, 54 App. D.C. 46, 293 F. 1013, 1014 (1903); WicmonE, EVIDENCE § 000
(3d ed. 1940). The particular difficulty in the forensic field is that the tests are usually introduced
by those originating the procedures who are their most avid champions. See People v. King, 266
Cal. App. 2d 437, 72 Cal. Rptr. 478 (1968),

95. Norvell, fnvasion of the Province of the Jury, 31 TEX. L. Rev, 731 (1953).

96, See Stoebuck, Opinions on Ultimate Facts: Status, Trends and a Note of Caution, 41 DEN,
L. Centen J. 226 (1964).

27. As o result, there are such bizarre results ns the early blood grouping cases where the court
accepts the validity of the tests but nevertheless allows the jury to disregard their results. Herry v.
Chaplin, T4 Cal. App. 2d 652, 169 P.2d 442 (1946).

28. State v. Schwartz, 266 Minn, 104, 122 N.W.2d 769 (1963) (vaginal lnceration enused hy
sexunl intercourne at a time when the victim was unwilling),

29, State v, Winters, 526 5.W.2d 417 (Mo. App. 1976).
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directly investigate the validity of the methods and theories involved, the pros
cutor nenrly always depends on the published research of others i|.1 th -p!'i:.kel.
Gcnor{tlly, when an expert witness in his testimony has relied un a .n:liculm:
wﬂIrk.‘il may be used to demonstrate the scientific acceptance of the u?ulér’l i
pnnc:}:lps." The defense also may use the same treatise or any other qntlrcén {h::
the W!!H(‘.fi.‘* recognizes as authority to contradict the export.:s npini;'m On Cross
.Exllmlmlllull.“ Prosecutors must he familiar with the basic forensic mlthuril.i.'!-i
in each field. Fvery test has its limitations, and a defense attorney Q}\u has (Il-u‘te
some homework can dwell on these to instill doubt in the minds of the j;lrv.

SELF-INCRIMINATION AND RIGHT TO COUNSEL

Many forensic procedures analyze substances of human origin. When the
are taken I‘ro:_n the victim or the crime scene, there is seldom ﬂ- suhstnnliu)i
gearch an-d seizure issue. Missouri’s search warrant statute lists a number of
ltems.whlch may he taken pursuant to a search warrant, but it does not give
sufficient leeway to permit use of search warrants to take samples I'rom“th
acctlaed's'bndy." However, the Missouri Rules of Criminal Procedure ﬂ]luwe
upon mul.n:.m. by the state and a showing of good cause, the issuance of a cuurr‘.
9rder“regumng the defendant to be fingerprinted;® give up fingernail scrap-
ings;* give samples of blood, hair and other body materials;* and suhm.it ltr,o
renson‘ahl.e medical examination.™ T'he discovery rule apvciﬁcullly does not app!
:l:ep;el:;dlcttmept invea.tiga'tion.“ A prosecutor must be fully familiar wit.hI :hz
b ::) rz)ir;qe::;:ro:;:l::]t:f:c evidence because the task of obtaining the order
. Rule 25.35 is subject to all constitutional limitations.™ It became effective
in 1974 after the l\_/lianouri Supreme Court in State v. Stevens® elected l.n rnil:;w
Schmerber v. California,* which held that the taking of a blood sample without
a court order, but in a medically acceptable manner, did not violate fifth
a‘mendment protections because the evidence ohtained was not testimonial
Stevens extended Schmerber by ruling that notification and presence of cuunm'i
were not necessary for sample taking.* Rule 25.35 grants the accused a right to
counsel but is silent about counsel's function once the court issues an order (‘0
take samples,”” Constitutionality of the action, thus, turns on whether investiga-

30. For cases, see Annot., 60 A.L.R.2d 77, B1 (1976).

31. Brown v, United States, 419 F.2d 337 (8th Cir. 1970)
32, Mo. Rev. Stat. § 542,380 (1978). .
31 Mo. R. Cum. P, 25.35(B)(3).

M. Id. 26.35(B)(T).

36, Id. 26.96(B)(8).

a6, [d. 26.36(8)(9).

37, Id. 26.35(G),

38, Id. 26.36(A)(B)(F).

39, 467 S.W.2d 10 (Ma.), cert. denied, 4 3 4
40. 384 LLS. 757 (1966). Sl
41, 467 S.W .2d at 16,

42. Mo, R, Cum, P. 25.35(F).
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tors take the samples in a medically acceptable manner. Whether the proce-
dures were medically acceptable must have been determined in an c-vi(lh-ntinry
hearing. This implies that the trial court has no inherent power to issue an
order.® To meet the standard for medical acceptability, the bodily intrusion
must be minor with no risk of harm or injury to the defendant.' The same
standard applies to samples collected before the indictment or information is

filed.*®
PROOF OF FORCE AND LACK OF CONSENT

Force, or threat of force, sufficient to overcome rensonable resistance is an
essential element of proof in rape and sodomy cases." The old Missouri anI ute
required that the rape victim be “forcibly ravished" but did not (lvl"m(-. force."
The new law defines it as physical force that overcomes reasonable resistance.
This allows an incapacitated victim to prosecute because token resistance is all
such persons are able to produce.” A victim need not resist where it would be
foolish,” and compulsion also exists when an express or implied threat pluceu.
the victim in reasonable fear of death, serious bodily injury or kidnapping of
himself or another.® The statute also requires that the victim not have con-
sented to sexual intercourse. The courts have interpreted this to mean that the
victim may consent, but it is ineffective as a defense when it is against the
victim's will due to compulsion.*

Paychological Condition of the Victim

What of the case where there are no physical manifestations of the attack
at all? This most often occurs when the victim has delayed making a complaint.
Under these circumstances, the physiological evidence that might support the
victim's allegation of force has been lost. Delay in making an outery ten_ds.tn
discredit the prosecuting witness, and the defense can use it to show th_e vietim
consented.” Unfortunately, the most severely frightened and traumatized vie-
tims of rape are the most likely to delay their complaint. They hesitate until
friends or family persuade them, or other factors such as a second attack compe!

43. State v. Overstreet, 551 S.W.2d 621 (Mo. 1977). This case also requires interlocutory rev!ew
of the order. Rule 25.15 requires an evidentiary hearing only upon request from one of the parties,
Mo. R. Crm. P. 25.35(B)(8).

44, State v. Overstreet, 551 S.W.2d 621, 625 (Mo, 1977). ) i )

45. See the Missouri court’s analogy to the line-up cases, particularly United States v. Wade,
388 U.S. 218 (1967). State v. Stevens, 467 8.W.2d 10, 15-16 (Mo.), cert. denied, 404 U5, 094 (1971).

46, Mo. Rev. Stat. §§ 556.081(11), 566.000(1), .060(1) (1978). . ‘ i,

47, H.B. 150, § A, 1975-1976 Mo. Lawa 408, 410 (last codified at Mo. Rev. Stat. § H59.260
(Cum. Supp. 1975)). . .

48, Mo. Rev. STAT. § 566,081 (11) (1978); State v. Welch, 119 Mo. 179, 89 S5.W. 045 (1905); State
v. Stroud, 362 Mo, 124, 240 S.W.2d 111 (1951).

49. State v. Adams, 380 5.W.2d 362 (Mo, 1964). S

50. State v. Catron, 317 Mo. 894, 206 S.W. 141 (1927); State v. Schuster, 282 S.W.2d 5511 (Mo,
1955).

51. State v. Gray, 423 S.W.2d 776 (Mo, 1968). !

52. 75 C.J.8. Rape § 9 (1952); see also State v, Cardello, 130 §.W.2d 498, 499 (Mo, 1919),
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them to tell authorities. If the delay causes loss of the physical evidence, the
prosecutor may have serious difficulty persuading the jury that any crime oc-
curred, even if the defendant admits having sexual relations with the victim.

Common Stress Reactions

If in a rape trial a prosecutor has very little physical evidence available to
prove force or lack of consent, psychiatric testimony about the vietim's emo-
tional symptoms can bolster the case. Psychiatrists view forcible rape as a crisis
much like other external traumas that destroy an individual's emotional equi-
librium. Although reactions vary according to cultural and personality differ-
ences, rape victima exhibit the same four reaction stages as victims of other
stress.*™ T'he first response is the anticipatory or threat phase in which the victim
raises emotional defenses creating an illusion of invulnerability, while maintain-
ing enough contact with reality to handle immediate danger. 'T'he second stage
is the impact period in which various degrees of hysterical reactions occur, even
in previously well-adjusted individuals. It is during posttraumatic recoil that
emotional expression, self-awareness, memory and behavioral control gradually
reappear. Finally, during posttraumatic reconstitution, the victim typically
loses self-assurance and self-esteem and suffers symptoms of disturbance, In
explaining to a jury, it would be accurate to say that the victim puts most of
the event out of her mind while the attack is going on, breaks down immediately
thereafter, and then pulls herself together but has lingering fears for some time.*

Rape Trauma Syndrome

In 1974, Dr. Ann W. Burgess and Dr, Lynda L. Holmstrom of Boston Col-
lege proposed that their studies had identified a two-phase emotional pattern
in rape victims which they called rape trauma syndrome.” Symptoms com-
monly associated with the first phase are soreness or bruising; skeletal muscle
tension; gastrointestinal irritability; genitourinary disturbance such as burning,
itching or vaginal discharge; and emotional reactions including fear, anger,
humiliation and self-blame.* In the second phase, victims entered a stage of
long-term reorganization during which they experienced, in varying degrees and
sequence, fear of crowds, unknown sounds, people behind them, being indoors
or outdoors (usually depending on the place of the attack), and being alone. The
victims also commonly changed their residence and nearly always suffered anxi-
ety that disrupted their normal sexual patterns.”

53, ‘Tyhurst, Individual Reactions to Community Disaster: The Habitual History of Psychiatric
Phenomena, 107 Am. J. Pavei. 764 (1951); Lindemann, Symptomatology and Management of Acute
Grief, 101 Am. J. Paven. 141 (1944)

54. Notman & Nadelson, The Rape Victim: Psychodynamic Considerations, 133 Am. J. Psven,
408, 409 (1976); Sutherland & Scherl, Patterns of Response Among Victims of Rape, 40 Am. J.
Unrhopsyen, 503 (1970).

55, Burgess & Holmstrom, Rape Trauma Syndrome, 131 Am. J. Paycn. 981 (1974),

6. Id. at 982.83,

07, Id. ot 984,
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Significantly, Burgess and Holmstrom pinpointed symptoms consistent
with what they called a silent rape reaction. They found that persons being
studied who exhibited progressive anxiety during interviews, sudden and drastic
onset of phobia, paranoia and loss of self-confidence were likely to have been
victims of a previous rape which they did not report.* Psychiatrists familiar
with the syndrome can explain to jurors the symptoms and give a professional
opinion that rape was the cause. Emergency room personnel, including par-
amedical attendants, also can describe the symptoms.*

There have been no appellate cases considering this evidence; however, in
State v. Mitchell,* the court permitted the victim’s doctor 1o testily that the
victim had menstruated constantly since the alleged attack and to give his
opinion that her condition was a result of a forcible act of intercourse. The court
allowed the testimony even though two months had passed between the alleged
rape and the doctor’s examination. An analogous approach appears in [n re 1),
L. W.,* a battered child case. Although the parents admitted that the child had
suffered intentionally inflicted injuries, they contended that the child should
remain in their custody because a babysitter had actually caused the injuries.
The court admitted evidence that the parents fit a “child-abuse profile” and
removed the child from the home. The Missouri Court of Appeals affirmed the
decision.” Obviously, these two cases do not completely parallel cases seeking
admission of rape trauma evidence. The instant cases hoth involve demonstra-
ble physical injuries to the victim. In the battered child case, welfare of the child
rather than punishment of the parents was an overriding concern. Additionally,
the expert opinions in those cases were based on manifestations not commonly
associated with so many other causal factors, Nevertheless, most trial courts
probably would see objections to testimony about rape trauma as going only to
weight and would allow the jury to consider the evidence.

Physical Condition of the Vietim

Medical testimony cannot conclusively prove that a rape victim submitted
under force.® A prosecutor most often relies on the testimony of the complaining
witness corroborated by independent evidence of the vietim’s emotional and
physical condition after the attack. Simply that the victim was injured assists
the prosecution in proving that force was used. Missouri courts seem to view
physical injury to the victim as the best possible inferential proof of force.*
Missouri prosecutors seeking to introduce a vietim's bloody clothing can rely on
a substantial body of law allowing admission of such evidence despite objections

58, Id.
59. Holmstrom & Burgess, Assessing Trauma in the Rape Victim, 75 AMm. J. NURSING 1288, 1291

(1975).

60. 339 Mo. 228, 96 S.W.2d 341 (1936).

61, 530 $.W.2d 388 (Mo. App. 1975).

62. Id. at 392

63, Consent and compulsion are irrelevant if the victim is under the age of fourteen, Mo. Rv.
STaT. §§ 566.030-.060 (1978).

64. State v. Williams, 532 8.W.2d 826 (Mo. App. 1975).
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:: :,ﬁ |::rellevar|r. and inﬂqmmnl.nry nature. The clothing need only be relevant
1ly“p:u at issue and :}ld the jury in any way in arriving ut a correct verdict “
unquestjlonr:(:t‘)}[' co‘riwe'rm_:;;]{ the victim's condition after the alleged attack is
y admissible in Missouri.* Particularl
unaue ¢ i rly relevant are hymenial
nndmp::::-.::f:em-:‘?m 1and resultant bleeding which are probative of h[?{h force
o L hxlnnd n State v. Lartey,"‘ a rape victim's doctor testified that his
o n.sr eeding from the vagina and had two broken ribs, whic
ch"rlal:nt:::il Ll;;f ::::Le c‘rncked by her assailant’s weight. On appeal, the defense
or’s testimony as irrelevant, immaterial i i
matory, arguing that the evidence w. : it M
r as merely cumulative b !
other medical testimony tendi e ias e
ng to corroborate the r The Mis iS
iRt ha ah e any L ape. The Missouri Supreme
claim; it noted that y icti i

- : - q even when a victim submits

cml;f;::iﬁ::q of:'?irls r:in rgs;s;n:nf’e the evidence of the victim's subsequent phyﬁi(:':;‘
18 still admissible because it would be admissible i
N | missible in a stat
o : ! utory ra
fqm::l:i:gnu:}:e:;eru:c: mf n_::t.dan issue.” In State v. Chandler,™ the (lel'o}llniuln)i
state failed to prove force because th . i ifi
g R € se the prosecutrix testified
es voluntarily after the def
o ep— e defendant threatened he
le to keep out evidence th icti

1 at the victim had t J
i e | i evi orn ¢
atches and bruises, The Missouri Supreme Court found no error.”

h the prose-

r.
lothing,

PROOF OF PENETRATION

In Mi . ; -
Tty !:l‘::‘:o:l_n, the newly r'evwed criminal code defines sexual intercourse as
whegh[::- o na t1on. 'hnyvever alllght, of the female sex organ by the male sex organ
whet ot emission results.”” Deviate sexual int is " .
s U e o] ntercourse is “'any sexual act
person and the mouth, hand, t i
i ol ) ; " , tongue, or anus ol
nlighT::tp:::;?r.atiol\:‘l{any I}tfi_]s?oun cases support the majority rule Ll;ul even the
18 sufficient to sustain a rape icti iti §
u L c t pe conviction, In addition, proof
penetration may be by circumstantial evidence.” Medical corroimrut'irlm of

penetration is mostly for the sake of the j
3 3 e ’ .
oty gLy T Fhe Bk Jury because appellate courts require

For example, in State v ] b
v In State v. Hamilton,™ a statutory rape prosecution, the pro-

65, State v. Martin, 530 S.W.2d 447 (Mo. App. 1975)
‘- .v &l ¥ > B r A
_\;_w‘-’:; l‘;.ln:;: :fwz,é';nn.:it!:lre :111‘:‘\:]’;1 Tﬂ? 91 (Mo, 1958); State v, Burton, 356 Mo, 792, 198
o m:tn‘ "rzm.. itchell, 19 Mo. 228, 96 S.W.2d 341, 343 (1936); State v. PParsons,
67. State v, Ivey, 304 8. W .2d 585 (Mo, 1957). 8. 7
for other forensic techniques probative of ';on.elln:l.i::.‘l e AL i und nccompunying et
68, 506 8.W.2d 452 (Mo. 1974).
69, Id. at 455, citing State v. Burton, 355 Mo, 7 !
¢ A by x , 35 0. 792, 198 8. W ! i}
70. 314 8.W.2d 897 (Mo. 1958). ' IR
1. Id.
T2 Mo, Rev. Stat. § H66.010(1) (1978).
73, Id. § 566.010(2).
"m'f"ll,q;‘::l.l::l.tljzvn;lu;:i] Mu'i‘::ii,l 120 5.W., 75 (1909); State v, Williams, 263 Mo. 6033, 171 5.W
915); S . Hamilton, : 5 263 § . 5 5. W2 169
engrig iy Mo. 19, 263 5.W. 127 (1924); State v. Dayton, 535 S.W.2d 469
5. 304 Mo. 19, 263 S, W. 127 (1924).
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secutrix testified only that she felt something touch her in her “private parts.”
The Missouri Supreme Court felt that because the defendant admitted traveling
to another city with the prosecutrix, spending the night in a hotel room with
her and sleeping in the same bed, the evidence was sufficient to sustain the
conviction without any medical corroboration.”™ In a case involving statutory
rape, an eleven-year-old prosecutrix testified on cross-examination that she
could not see if it was the defendant’s sex organ that touched her genitals and,
in fact, could not say that there was any penetration.” Although medical testi-
meny established that there was a torn hymen, a physician also testified that
the tear could have been sell-inflicted. Additionally, the doctor stated that the
only way to conclusively determine if there had been intercourse was o detect
the presence of sperm, but he found none.™ The Missouri Supreme Court re-
jected defendant’s argument that the testimony of the proseculrix was insuffi-
cient in that it was totally conclusory and unsupported by medical observation.”

Specific Trace Evidence

Spermatozoa
Although attempts to obtain medical corroboration evidence in a rape case
ysence;™ however,

fail, the state can sustain a conviction on appeal in its total ab
it is standard procedure in rape cases for the victim to undergo medical exami-
nation for the purpose of securing independent corroboration of penetration, The
examination and subsequent geentific testing is directed towards identifying
various substances that remain after coitus. Medical experts regard the presence
of male spermatozoa a8 conclusive that intercourse oceurred. The test is simply

a visual search of smears or samples for the presence of sperm.

Passage of time can have significant effects on the spermatozoa examina-

tion. Researchers do not agree on the point after intercourse when no spermato-
zo0a are likely to be found. Their estimates vary from three® to seventeen™ days.
Modern research seems to support the rule of thumb that tests conducted within
twenty-four hours after intercourse are almost certain to be positive.® Motile
(still living) and intact spermatozoa are not likely to be found after six hours.*
Thus, within very broad limits, the results can help the prosecutor corroborate
the times alleged by the victim. On the other hand, time may work against the
state where there has been a delay in examination or reporting because the test

———
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indicator of the presence of semen.” The test adds support to the expert's con-
clusions aud avoids the problem of an aspermic defendant.

Testing for acid phosphatase in swabs or washings taken from the vagina
of a sexual assault victim poses special interpretive problems, especially [or a
prosecutor needing independent corroboration to prove penetration. Research
has demonstrated that low levels of acid phosphatase are normal for women who
have been sexually inactive.” Thus, in testing for the substance, forensic person-
nel must take into consideration normal, endogenous levels. Most laboratories
set their own thresholds according to intuition and experience.”* Another prob-
lem is that acid phosphatase activity declines at a highly variable rate after
intercourse. This makes postcoital time intervals difficult to estimate and may
result in a test conclusion that the acid phosphatase presence was negative
when, in fact, there has been a rapid decline after an event in which emission
did occur. This false negative result is possible within as little as three hours
after intercourse. The chance that a false positive test will result is less likely,
but is a possibility if the victim has had consensual relations before the alleged
attack and experienced & slow decline in acid phosphatase activity ™

It appears that Missouri's courts have accepted acid phosphatase testing
without a direct challenge to its scientific validity. In a recent case, the Missouri
Court of Appeals noted that an acid phosphatase test corroborated the account
of an eleven-year-old oral sodomy victim.* The victim testified that she spit the
ejaculate on the floor. Tests of the resultant stain revealed no trace of sperm
but showed a high concentration of acid phosphatase. The court found this
corroborative fact important because acid phosphatase is not found in saliva.*
The defense attacked the state’s sole reliance on the acid phosphatase test by
suggesting that because a number of common table vegetables also contain the
chemical, the saliva stain could have a false positive reaction. The state’s expert
admitted several times that other materials besides semen contain acid phos-
phatase. The defense did not use its own expert and, thus, could not challenge
the empirical data.”

Choline

Choline is another substance found in human semen which can be a
“gemen marker.” The test for choline is no more specific than tests for acid
phosphatase, and it disappears below detectable levels much more rapidly:
Negative test results are common after fourteen hours. For this reason, and

91, Davies & Wilson, supra noté 84, at 49; Enos, Mann & Dolan, A Laboratory Procedure for
the Identification of Semen, 39 AM. J. CuiN, PaTn, 316 (1963).

92. Findley, Quantitation of Vaginal Acid Phosphatase and the Relationship to Time of Coitus,
68 Am. J. Cuin. Path. 238 (1977).

93. Sensabaugh, The Quantitative Acid Phosphatase Test: A Statistical Analysis of Endogen-
ous and Post Coital Acid Phosphatase Levels in the Vagina, 24 ), For. Sct. W6 (1979).

04, Id. at 146-47.

g5. State v, Baughman, 565 §.W.2d 827 (Mo. App. 1978).

96, Id. at B8,

97, Id., trial transeript at 68-86.
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bi-cnu:ae the test offers no particular advantages, the procedure is not commonly
used in most forensic laboratories.* Also, some researchers have noted wide
variations in choline levels between individuals and between ejaculates from the
same individuals.™

Semen-Specific Protein

Genetic mechanisms control synthesis, the manufacture of proteins in the
human body. Thus, if examiners could identify protein in human semen, they
could mscertain with more certainty the biological specificity of the substance
(the difference between male and female sources). Researchers appear on the
threshold of producing exactly this semen marker." Proponents of this theory
suggest that it promises to result in a technique of semen identification using a
marker that does not dissipate in the vaginal environment as rapidly or errati-
cally as other markers. In addition, a protein-specific semen marker may retain
it.s detectable qualities longer in dried stains, and tests for it should be relatively
simple and inexpensive."' The technique is not yet ready for the courtroom
however. I

PROOF OF IDENTITY

Proof of the identity of the accused is essential in every criminal case.
Because there may have been a previous socinl relationship between aceused
and victim, or because the defense relies on consent, the issue may never arise,
More frequently, however, identity of the accused is paramount. Most of the
forensic techniques used to prove identity are corroborative. Some, such as
ﬁn.gerprim.s, are highly specific. The basis of the court’s acceptance of such
ev@ence is the general premise that a criminal always leaves behind substances
or impressions at the crime scene, and he always carries something away, no
matter how minute that evidence might be."

As to corroboration in general, the rule in Missouri is that the vietim's
uncorroborated testimony will sustain a rape conviction unless the testimony is
contradictory or, when applied to the admitted facts, is unconvincing.'" In some
cases the victim may not be able to say for sure that the defendant was the
person who raped her, but imaginative forensic techniques can compensate for
this deficiency.

98, Davies & Wilson, supra note B4, at 56.

99. Forbes, The Scope and Fallacies of the Florence Reaction for Seminal Stai ap
ey n f eminal Stains, 13 Povice J.
) !0(1. Sensabaugh, Isolation and Characterization of a Semen-Specific Protein from Human
Seminal Plasma: A Potential New Marker for Semen Identification, 23 J. For. Sci. 106 (1478)

101, 1d. '

102, See generally A. Svensson & O WenneL, Trcuniques oF CrIME SCRNE INVES

0 ) y . We i e & 3 ESTIGATIC
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103. .Slnl-a v, Quinn, 405 8.W.2d Rah, BOT (Mo. 1966). There is no ahsolute requirement ol
corroboration in statutory rape cases where the same rule applies. State v. Burton, 465 Mo, 792,
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Specific Trace Substances
Blood

Although courts usually accept evidence of the presence of blond as proof
of the manner in which a crime was committed, they are more reluctant to
accept it when offered to corroborate the identity of the perpetrator, usually by
means of blood typing. In the late 1800's, Karl Landsteiner first identified three
blood groups, labeling them A, B and O. Other researchers discovered a fourth
group designated AB, the rarest, soon thereafter. Blood typing, now commonly
known as the Landsteiner-Berstein classification, divides the blood types of all
humans into these four groups: Type A includes forty-one percent of the popula-
tion: B, ten percent; AB, about four percent; and O, the remaining forty-five
percent. Because blood types are inherited, the laws of heredity can exclude a
given individual as a blood source but cannot affirmatively include anyone; they
can only establish that the individual is a possible source.™

Paternity is rarely an issue in any criminal case except statutory rape and
nonsupport prosecutions:" Modern post-attack treatment usually endeavors to
prevent pregnancy from criminal attack. The general rule in paternity cases is
that_blood tests are admissible to disprove paternity but not to prove that s
particular man is the father. Missouri follows this rule but did not accept the
validity of blood grouping in paternity cases until 1972."

Science is on the threshold of being able to “fingerprint” an individual hy
his blood." This is because further serological research has added so many more
identifiable blood characteristics that a group of possible sources can be nar
rowed to one individual. Scientists discovered the first of these additional blood
characteristics in 1955 when they found two human genes which control three
genotypes' called haptoglobins (Hp).'® Most genotypes and their combinations
are fairly common, ranging from 1.8% for the rarest Hp type to 30.9% for Lthe
most common.' Courts have accepted haptoglobin types in paternity proceed-
ings in England because experts were able to show that the Hp system could
exclude paternity.'"! Phosphoglucomutase (PGM) is an enzyme found in most
humen cells, including red blood cells. Two human genes combine to form the

104. L. Sussman, BLoon Grouping Tests 1-24 (1962). A system similar to the ABO classitication
uses human blood to produce a serum which is mixed with another serum made from animal blood.
‘The reaction produces groups labeled M and N. Jd. at 8. Another system, known as the Rh classifica-
tion, identifies a blood factor found in 85% of the Caucasion population. /d. at 9.

105. Nevertheless, at least two states have specifically ruled that evidence of a subsequent
pregnancy is admissible as proof in a rape prosecution. See People v. Schober, 204 Cal. App. 2d
450, 22 Cal, Rptr. 318 (1962); Martin v, Commonwealth, 476 S.W.2d 834 (Ky. 1972).

106. State v. Summers, 489 S.W.2d 225 (Mo, App. 1972). ‘The tests had been earlier rejected
in Rasco v. Rasco, 447 S.W.2d 10 (Mo. App. 1969). See also State v. Damm, 64 8.1, 309, 266 N.W.
667, (1936); 2 Am. JUr. Proor or Facts Blood Tests 608 (1976).

107, E. Brumien, HEREDITARY DisORDERS oF ERYTHOCITE METABOLISM (1968).

108. Groups of individuals having the same genetic makeup or patterns,

109. Smithies, Zone Electrophoresis in Starch Gels: Group Variations in the Serum Protems
of Normal Human Adults, 61 Biocuem. J. 629 (1955).

110. Javid, Human Serum Haptoglobins: A Brief Review, 4 SEmivans IN HEMATOLOGY 44 (1966).

111. Stocker v. Stocker, 1 W.L.R. 190, 2 All E.R. 147 (1966},
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three PGM genotypes which have a population frequency of approximately H4.8,
8.5 and 6.8% respectively.'™

As early as the late 1960s scientists were willing to say that because the
various elements forming the genotypes occur independently of each other, indi-
viduals may poasess a large number of different combinations. ‘Thus, researchers
may be able to identify a person by his potentially unique combination—if they
can identify enough of the various genotypes. A listing of each person’s individ-
ual and independent blood characteristics would be a genetic “fingerprint”
determinable through blood (or in some cases, tissue) analysis.'"* Research is at
the point where experts are urging the courts to accept procedures that combine
various tissue tests with ABO and haptoglobin typing. Experts say these proce-
dures can determine paternity with ninety-five to ninety-nine percent accuracy
for any individual," Not all of these tests can be applied to a simple blood stain,
but prosecutors who rely heavily on serological evidence should be aware that
additional blood testing can provide probative identification evidence.

Although the battle over admissibility of blood typing evidence in Missouri
paternity cases lasted until 1972, it was always admissible as inferential proof
in criminal cases to show that the accused was connected with the crime. The
state may introduce the defendant’s blood-stained clothing, show that the blood
is the same type as the victim’s and then prove that the defendant’s blood type
is different."* The state also may show that blood found at a crime scene in the
defendant's residence was the same type as the victim's."” Attorneys usually do
not argue on appeal that a large group of the population has the same blood
type;'* apparently no one in Missouri has challenged the reliability of blood
grouping evidence except in paternity actions.

Semen Typing

Blood tests are particularly relevant in sex offense cases because analysts
are able to determine the blood type of eighty percent of the population because
of a substance secreted in body fluids such as semen.'" Forensic experts call the
eighty percent who have this inherited trait “‘secretors.”'* Missouri has not
nccepted secretor analysis using human semen, probably because law enforce-
ment laboratories do not routinely use it. The Regional Crime Laboratory in
Independence, Missouri does not perform semen typing unless officials specili-
cally request them to do so, although it has that capability.”" It is possible to

112. Beckman, Isozyme Variations in Man, 1 MoNoGrarus 1N Human Geneties 60 (1966),

113. E. Beurien, supra note 107, at 19.

114. Ternsaki, Henoco, Givertson, Mickey & Purdue, Ninety-Five Percent Probability with
HILA, ABO and Haptoglobins, 12 For. Sci. INT'L 227 (1978).

115, State v. Summers, 489 S.W.2d 225 (Mo. App 1972).

116, State v. Stevens, 467 S.W.2d 10, 14 (Mo.), cert. denied, 404 U.S. 994 (1971).

117. State v. Dayton, 5356 S.W.2d 479 (Mo, App. 1976).

L8, State v. Thomas, 648 5.W.2d 574 (Mo, App. 1975).

119, L. Sussman, Broon Grouring Tests; MEpicoLEGAL Usgs (1968).

120, Id.

121, Interview with Gary M. Howell, Director of the Missouri Regional Crime Luboratory, in
Independence, Missouri (March 24, 1979),
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perform the testing on semen samples taken from the human body as well as
from recently dried stains.'?

Texas'™ and Louisiana' have accepted secretor analysis. In a Texas case, |

an investigating officer originally thought there was only one actor in a rape
murder. The possibility of a second offender arose when the officer learned o
an alleged conversation between the defendant and a cellmate. Analysts per
formed blood grouping tests on vaginal pool specimens taken at the autopsy, and
they confirmed that at least two men, each with different blood types, had
intercourse with the deceased. The postarrest statement was admitted against
the defendant at trial. Challenged on appeal, the court ruled that the statement
was admissible on the grounds that it led to the discovery of other evidence and
therefore was incriminating and qualified as an admission against interest.”
However, in People v. Robinson,' a New York court rejected secretor analysis
on the grounds that the evidence of blood types in a criminal case was improper
because the ABO classification groups are common to large segments ol the
general population.' Oddly, the court did not discuss whether blood typing
could be performed using semen. In a recent Missouri case, State v. Foster,”
the Missouri Court of Appeals simply assumed that blood typing was not possi
ble from semen samples. The state used the presence of seminal stains on the
defendant’s underpants worn at the time of the rape as corroborative evidence

On appeal, the defense objected on the grounds that experts could not link thef

stains to stains on the victim's garments nor could they determine how long the

stains had been on the defendant's clothing. In allowing the evidence becaust |

it tended to prove the state’s case and was corroborative of other evidence gives
by the prosecutrix, the court noted that “blood can be identified by type and
semen cannot, yet an analogy can be drawn between the two insofar as the
relevancy of the evidence is concerned.”"® Although this 1973 case does not sa
that semen typing is scientifically valid, the obvious implication of its languag
is that “secretor’’ evidence will be admissible.

Hair

Hair is a common item of trace evidence in sex offense cases. Investigator
routinly find it at crime scenes and while examining victims. Experts examint §
hair samples with a microscope to determine the hair's size, shape, color and £

the scale patterns on its surface. For many years, forensic experts have been able
to testify only that a given sample falls within a range of variance for thes
characteristics and that the sample may have come from the defendant. i
foreign hair found on a person is probative of contact with someone else, but m

122. Svensson & WENDEL, supra note 102, at 139-43,

123, MeGilvery v. State, 533 8.W.2d 24 (Tex. Crim. App. 1976).
124. State v. Alexander, 339 So.2d 818 (La. 1976).

126. McGilvery v. State, 533 S.W.2d 24 (Tex. Crim App. 1976).
126. 27 N.Y.2d 864, 265 N.E.2d 543, 317 N.Y.S.2d 18 (1970).
127, 1d,

128, 490 S.W.2d 662, 664 (Mo. App. 1973).

129. Id.
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expert can testify on the basis of visual examination alone that the source was
one individual to the exelusion of all others. Human hair is easily distinguish-
able from animal hair, and examiners can often identify the species of animal.™
They also can determine the sex of the person from whom the hair came al-
though this requires that the epithelial root sheath be intact;'” however, some
very recent research indicates that sex determination of human hair may be
possible using only a small segment.™

Scientists have been able for some time to identify substances with great
precision using neutron-activation analysis. The material to be identified is first
made radioactive so that it emits gamma rays. The tester then exposes the
radionctive material to a crystal, and every time a gamma ray strikes the crystal
it produces a flash of light which is converted into an electrical impulse of
measurable voltage. A measuring device, a multichannel differential analyzer,
sorts out the electrical impulses into groups and creates a graph or chart of
them. The graph portrays the kind and amounts of basic chemical elements in
the tested samples.'™

Because neutron-activation analysis is so expensive, prosecutors have not
been able to turn to it in many cases. For this reason, admissibility of hair
comparison evidence has followed a dual course, depending on whether the state
elected to employ the more costly neutron-activation test or to rely on the
simpler, but less specific, “‘range of variance” testimony from experts. One line
of Missouri cases joina the majority of states' in admitting hair comparison
evidence."™ Missouri courts also have allowed neutron-activation analysis; how-
ever, there has been no challenge of the scientific validity of the underlying
theory. In State v. Stevens,"™ an expert testified neutron-activation analysis
showed that two hairs found on the defendant’s gloves had two sources, the
accused and the homicide victim." The defense unsuccessfully attacked the
expert's qualifications and proper performance of the test, but did not attempt
to show that such precise identity evidence is impossible with neutron-
activation analysis. Nevertheless, the court commented that there seemed to be
sufficient acientific acceptance of the theory to warrant its admissibility.'™

A Canadian study further confirms that neutron-activation identification
is reliable. Canadian scientists used the technique to identify and quantify nine
major components in hair samples taken within one year of each other and

170, Svensson & WenpeL, supra note 102, at 139-43.

141, Nagamori, Sex Determination from Plucked Human Hairs Without Epithelial Root
Sheath, 12 Fon. Sci. INT'L 167 (1978).

132, Id.

139, See 16 Am. Jur. Proor or Facts Neutron Activation Analysis § 1 (1876).

134, See State v. Wilson, 217 La. 470, 46 So. od 738, aff'd, 341 U.S. 801 (1851).

135, State v. Dayton, 535 S.W.2d 479, 483 (Mo. App. 1976) (victim's hair found in defendant’s
apartment, challenged on search and seizure grounds); State v. Yowell, 513 §.W.2d 397, 401 (Mo,
1974) (challenged on search and seizure grounds, victim's hair found in defendant's car).

136, 467 S.W.2d 10 (Ma.), cert. denied, 404 U.S. 994 (1871).

147, Id. at 22.

198, Id. aL 23, citing 15 Am, Jur. Proor or Facts 16 (Supp. 1970) (numerous cases admitting
neutron-activation analysis collected).
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concluded that only one person in 100,000,000 would have comparable amounts
of the same elements. In all, scientists have identified eighteen components
common to human hair; based on a comparison of eleven of them, the odds
against two persons having comparable amounts rises to one in 1,140,000,000."
This kind of evidence is probably as conclusive as fingerprints, but unlike finger-
print identification, has not had time to compile a long history of acceptance in
the courts. The procedure’s great expense has slowed judicial acceptance.

Fingerprints

Fingerprints are judicially recognized as the best known means of identifi-
cation." They are likely to be used to prove identity in any kind of prosecution,
and law enforcement is geared to recover and use them as evidence. In sex
offenses, however, there is & special possibility that merits mention. Investiga-
tors find fingerprints most often on firm, nonporous surfaces. Technicians look-
ing for latent prints, those invisible until chemically made to appear, tend to
restrict themselves to these areas.'! Every prosecutor dealing with sex offense
cases should encourage his investigators to be on the lookout for fingerprints or
palm prints on the vietim's body.™ The difficulty with recovering latent finger-
prints from human skin is that many of the chemicals used to develop them are
either toxic to the skin or react unfavorably with natural moisture on the skin's
surface, However, a process called jodine-silver plate transfer seems to avoid
these difficulties the most efficiently.'? Unless prosecutors encourage police to
obtain fingerprints from the victim's body, important evidence will be quickly
lost through contact with clothing or washing. Homicide cases are particularly
appropriate for seeking latent prints because destruction is less likely.

Bite Marks

Although probably uncommon, it is possible that a rape victim suffered &
bite during the attack and her skin will bear the unmistakable imprint of the
assailant’s teeth.'" Analysts can identify bite marks by comparing them to
individual characteristics of the suspect-accused’s teeth and mouth. Dental
records or sample impressions taken from the defendant for the purpose will
reveal these characteristics.'

139. Perkons & Jervis, The Significance of Data from Forensic Activation Analysis, Presented
at 16th Annual Meeting of American Academy of Fi ic Science, Chicago, 111, Feb. 1964; Kerr,
The Application of Neutron Activation Analysis to Forensic Science, 21 Rovat Can. MounTep
Povicx Gaz. 13, 15 (19569),

140, Stevenson v. United States, 380 F.2d 690 (D.C. Cir.), cert. denied, 389 .8, 162 (1967);
see also State v. Hampton, 276 8.W.2d 366 (Mo, 1855); State v. Varner, 320 8.W.2d 623 (Mo, 1959).

141, Svensson & Wxnpkt, supra note 102, at 39.

142. Reichardt, Carr & Stone, A Conventional Method for Lifting Fingerprints from Human
Skin, 23 J. For, Sct. 136 (16878).

143. Adeock, The Development of Latent Fingerprints on Human Skin: The lodine Silver Plate
Transfer Method, 22 J. For. Bci 509 (1977).

144, Butler, The Value of Bite Mark Evidence, 1 InT'L J, For, Dent. 23 (1973).

145, Furness, A New Method of Identification of Teethmarks in Cases of Assault and Homicide,
24 Bur. Dent. J. 261 (1868).
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Missouri appellate courts have not ruled on the admissibility of bite mark
identification. ‘There is little authority generally on the subject; but what there
is favors admissibility. In a California case, People v. Marx,'* three dentists
testified that they compared the unique characteristics in the defendant’s
mouth and teeth with a bite mark on the murder victim's nose and concluded
that the bite came from the accused's teeth. The appellate court sustained the
conviction., In a Texas murder prosecution admission of bite mark evidence was
held to be proper in the face of a direct challenge to the evidence's scientilic
validity."" Because teeth impressions in living flesh lose detail quickly as the
tissue recovers its original shape, investigators usually use bite mark identifica-
tion only in homicide cases. This is also true of bite marks consisting of bruises
because the bruise quickly begins to diffuse in & living victim. Officers also can
recover bite evidence from food or other materials found at the crime scene.'”

Miscellanea

Modern medical treatment of rape victims includes measures to prevent
venereal disease.'® Should either victim or assailant transmit a venereal infec-
tion during the attack, however, it can be used to corroborate the identity of the
defendant. Missouri courts so hold."®

Given even & small sample of dried blood, forensic experts can determine
the allergies of the source." This can help differentiate between stains from
different donors even though they have the same blood type. It also provides
data on the clinical history of the suspect. In some cases, the information further
distinguishes between individuals because some allergy antibodies are confined
largely to certain populations.'s

INVESTIGATIVE AIDS
Hypnosis

Palice agencies are becoming more receptive to hypnosis as an investigative
tool." It is frequently appropriate in sex offense cases because anxiety often

146. 54 Cal. App. 3d 100, 126 Cal. Rptr. 250 (1975).

147. Patterson v. State, 509 S,W.2d 857 (Tex, Crim. App. 1874).

148. Butler, supra note 144, at 26.

149. State v. Newcomb, 220 Mo. 54, 119 S.W. 405 (1909). The treating physician should not
be asked to detail all that he did in treating the rape victim since his procedures will usually include
an injection to ward off venereal disease and an examination for signs of pregnancy. Mention of
cither factor can imply that the accused was infected or that the victim was previously unchaste;
however, if the physician should mention these procedures the evidence is irrelevant and counsel
can explain it away as merely routine medical procedures, thus avoiding error, State v. Yowell, 513
S.W.2d 397, 402 (Mo, 1974).

150. State v. Newcomb, 220 Mo, 54, 118 S.W.405, 409 (1909).

151, Werriett & King, Antibody Profiling of Blood Stains, 8 For. Sci, 151 (1976).

152, Werriett & King, Application of Allergy Diagnosis in Forensic Serology, 22 J. Fon. Sa.
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interferes with a vietim's recall, The purpose of hypnosis in police iQ\-esngnum::
is to calm and relax the witness who otherwise does not hztve detailed recall.
Psychiatrists and psychologists usually perform 'the hypnosis,™ but laymen and
police officers can qualify in its use after training.'

Hypnosis places the subject in a relaxed setting and L.hen encourages an
exclusive focus of attention, usually the practitioner’s verbal images; eventuallly.
mental fatigue from the increased concentration produces a reluxgd, passive
state in which the hypnotist takes control. When the .recnll of certain event§ n.
peinful, the practitioner calms and reassures the subject and ﬁﬂmefllmeu shnﬂ_;
his perception to that of an uninvolved, unthreat:ened observer: I'he goal is
enhanced recall through elimination of distractions and emotional defense

H ﬂ."’
medll\?lli::;?xri appellate courts have not directly considered Whet.her‘m accept
testimony originally obtained under hypnosis; however, a case t:gc‘i in the cir-
cuit court of Jackson County, Missouri, considered the‘ ls.sue.' !he case in-
volved charges of rape, sodomy, kidnapping and ilrmed criminal action. A po]I::;
paychologist placed the victims, two teen-age glrlg. under l?ypnosis and ask
them to detail the events and the physical description of their attnc!(en'a. During
the hypnosis a police artist drew a sketch of one suspect from the girls’ descrip-
tion. At a pretrial hearing the psychologist testified that he ca;ﬁfully .rlestncg;c:
his questions to a nonsuggestive form such as “What do you see?” and “*Descri .
what you are seeing.” He also testified, however, t'hnt persons under -hypnosu
are more susceptible to suggestive conversation. Pghce ot:ﬁcern also t'estil:led tl_m
they discussed with the girls everything they gaid during hypnosis. The girls
testified that they were not in a “trance” and rem?mbcred anpletel;: every-
thing that had taken place. They said that they believed ‘thenr recall of deta!b
improved only slightly. The defense moved to exclude testimony about all facts
the girls recalled under hypnosis, especially those facts w}l\lch were later re:
peated to the girls, on the theory that the girls should testify onlly ,rrom ufm
“natural memories.” The defense also sought to suppress the artist’s drawing
as similarly tainted. The trial court overruled th‘e motion™ and Lh:. d?fendam
relied on an alibi defense. The jury found him gun!ty on a_ll cr)}mt.a. The court
denied the defendant’s motion for a new trial which again raised the hypnosis
issue. The defendant filed notice of appeal.'®

154, H. Anons, Hypnosis v CRIMINAL INvesTIGATION (1967). . -

156. The Kansas City, Missouri Police Department retaing Dr. Marshall Saper, a practicing
paychologist, for this purpose. . . )

156, Detective William Cronley, Kanaas City, Missouri Police Department, on occasion use
hypnosis himuelf. He is also the department artiat.

157. A, Werrzennorren, Generat, Teciniques or HYPNOTIEM (1957); J. Bramwerl, Hypromss,
Its Histony, Pracrice anp Trrony (1913). . o

158, State v. Greer, No. CR 78.1309, Div. 18, Cir. Ct., Sixteenth Judicinl District, Jackson
County, Missouri, Lombardo, J., (tried June 4.7, 1979),

169, Id. June 4, 1979,

160, Jd. June 7, 1979, o ) )

161, Id. July 13, 1979, Afterwards, the trinl judge expressed some misgivings about his rulings
and was particularly alarmed that persons other than the paychologist had heen present during

i
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Generally, prosecutors should be aware that hypnosis and a closely related
field, narcoanalysis (questioning while under the influence of “truth" drugs), are
not well received by the courts. Hypnosis as a means of extracting truthful
statements is inadmissible in at least two states.'* Confessions are unconstitu-
tional if drugs' or hypnosis'* override the defendant’s will. Some courts appar-
ently have found statements made under hypnosis to be unreliable, In an older
Missouri case involving the defendant's right to use favorable lie detector results
in his own behalf, the Missouri Supreme Court commented in dicta that both
lie detectors and hypnosis are likely to result in untrustworthy evidence;"* most
medical authorities would agree."* A hypnosis subject is not only more suscepti-
ble to suggestion, but also retains the ability to lie or misconstrue facts." The
existence of hypnosis as a demonstrable phenomena of the human mind is not
open to much question, but its use in criminal cases must be carefully restricted
and upon direct challenge is usually disfavored by the courts.

Polygraphs

Of all scientific techniques used in law enforcement, the polygraph (lie
detector) has perhaps evoked the most judicial disapproval. However, police
still routinely use it to extract confessions and test witnesses. The polygraph is
& machine strapped to the subject to record minute changes in his pulse rate,
perspiration and blood pressure. The operator, by interpreting graphs of these

= factors recorded as the subject responded to his questions, judges whether or not
the subject attempted to deceive,'* Champions of the procedure estimate that
when interrogators use it under ideal conditions with the best-trained operators,
it still will have an error probability of about five percent caused by psychologi-
cal and physiological impairment of the test subjects.'* These same proponents
readily admit that many polygraph operators do not possess even the basic
qualifications to function effectively, especially since the accuracy of the testing
depends heavily on their experience and training."”® Polygraph results are inad-

hypnosis but did not testify. He was concerned that they may have suggested some facts to the
witnesaes and yet were fiot called to explain. Conversation with Judge Louis Lombardo, Division
18, Circuit Court, Si th Judicial District, Jackson County, Missouri (Aug. 10, 1979).

162. People v. Hiser, 267 Cal. App. 2d 47, 72 Cal, Rptr. 906 (1968); State v, Pusch, 77 N.D.
860, 46 N.W.2d 508 (1950).

163, Townsend v. Sain, 372 U.S. 203 (1963),

164, Leyra v. Denno, 347 U.S, 556 (1954).

165. State v, Cole, 364 Mo, 181, 188 5.W.2d 43 (1945).

166. Comment, Hypnotism, Suggestibility and the Law, 31 Nen. L. Rev, 576 (1972),

167. Herman, Hypno-Induced Statements, 26 Owo 87. L. J. 1, 20-20 (1964),

168. J. Rem & F. Innav, TrUTH AND DECEPTION 3-26 (1966). Note that all the constitutional rules
against involuntary self-incrimination apply to polygraph examinations, See Mirandn v. Arizona,
383 U.S. 436 (1966); Harris v. State, 208 So. 2d 108 (Fla. App. 1968) (right to counsel at the test);
United States ex rel, Szocki v. Cavell, 1566 F. Supp. 70 (W.D. Pa. 1957) (state suppression of results);
People v. Hines, 87 I1l. App. 2d 283, 232 N.E.2d 111 (1867) (comment on defendnnt’s refusal to take
the test during trial).

160, J. Reip & F. Innav, supra note 168, at 234,

170, Jd. at 235,
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missible by either side in nearly every state including Missouri except by stipy.
lation of the parties in advance. The Missouri Supreme Court in 1945,in §

v. Cole, " explained its reluctance to allow lie detector evidence. The court f
that the scientific theory underlying the test was not sound. It also expre

fear that an expert’s explanation of his graphs might confuse a jury with in-é]é_"'
vant material because operators use questions unrelated to the crime as Cmt—i'oi
questions.™ It is also undoubtedly true that courts will never easily give over to
science their historical function of evaluating the credibility of witnesses. Proge.
cutors should be aware that even a victim who “flunks the box” may stil] pe

telling the truth,

CONCLUSION

A prosecutor’s job begins with the first report by the victim. Initially hig
role is to help the police avoid legal mistakes and to promote a thorough gather.
ing of the evidence. Even though the lawyer knows that the uncorroborateq
testimony of the victim is enough to make a submissible case unless particularly
weak or contradictory,'™ he should preserve and use every scrap of corroborative
testimony. Statistical studies, both national and local, show a substantjal rela-
tionship between the use of scientific evidence and higher conviction rates,m
Not every procedure discussed in this Comment is ready for the courtroom, and
certainly not every case is appropriate for the use of all the methods available,
However, prosecutors should survey all the possibilities in each case. To do this
each prosecutor must have at least a general knowledge of the potential and
capabilities of forensic science in each area. Conversely, defense attorneys

should be cognizant that objective means are often available to assist them in

preventing injustice. An attorney’s duty goes beyond merely using all that is
available. It also requires that he keep abreast of research so he can present new
forms of evidence to the courts in a fashion that expands the body of valid
scientific evidence available while avoiding scientific chicanery. The public has
the right to expect that in each and every case the legal profession will fulfill
this responsibility,

William R. Rapps

171. Id. at 243 (cases collected). In Missouri, by stipulation of both parties, polygraph evidence
is admissible in a criminal trial. State v. Fields, 434 S.W.2d 507 (Mo. 1968).

172. 354 Mo. 181, 188 S.W.2d 43, 47 (1945). See also State v. Weindorf, 361 S.W.2d 806 (Mo.
1962); State v. Jacks, 525 S.W.2d 431, 434 (Mo. App. 1975).

173. 188 S.W.2d at 48.

174. State v. Edwards, 476 S.W.2d 556 (Mo. 1972).

175. Nat'L InsT. L. ENFore. & CriM, JusT., L. ENFORC, AssT. Ap., U.S. Der't JusT., ForciBLE
Rape: FivaL Provect REPORT 46 (1978); Weninger, Factors Affecting the Prosecution of Rape: A Case
Study of Travis County, Texas, 64 VA, L. Rev. 357, 360-62 (1978).
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Scient:%c Zvidence in Rane Prosecution

Adwas -

Rape is America's most under-reported and least-punished felony.' Some
authorities propose that this is because rape victims are afraid of their assailants
and embarrassed by the incident;? others blame society's generally skeptical
attitude.’ Rape is a crime of violence,* and its victims are nearly always embar-
rassed, traumatized and often uncooperative with the state during prosecution.
They inevitably face a triple ordeal of police interviews, medical examinations
and court appearances. Police frequently pursue a theory that the report is
false.' The victim's previous social or personal involvement with the delendant
may exacerbate the experience.' Law enforcement and communities have re-
sponded to these problems admirably over the last two decades.” Most police
agencies have special sex crime units; most large cities have rape crisis centers
where victims can obtain enlightened specialized treatment; and special interest
groups have sought increased prosecution of sex offenders.” There also has heen
increased research and development in many scientific fields intended to en-
hance the prosecution's arsenal of forensic procedures at trinl.

It will he useful to both prosecution and defense to assess the available or
developing forenaic technologies particularly applicable to rape prosecutions
and, in most instances, to sex offenses generally; however, the techniques to he
discussed here may also apply to other offenses. Notwithstanding the limita-
tions and disadvantages some of the methods may have, each has the potential
to advance the goal of more conclusive and objective courtroom evidence. Attor-
neys for both sides should be aware of the procedures available as well as the
scientific and evidentiary difficulties that may arise.

Sex offense statutes vary from state to state. Therefore, because of practical
limitations, and because Missouri's sex offense statutes were recently revised,

1. During 1976 there were an estimated 58,730 forcible rapes reported in the United States, a
1% increase for the year. Fifty-two out of every 100,000 females were victims. In the same year, 69%
of adults arrested for rape were prosecuted and 42% were convicted. U.S. Dep'T JUsT,, CRIME IN THR
Unrreo States, Usirorm Crive RepowTs 16 (1977).

2. /d. at 16-17.

2. J. Csmoa & J.B. Csma, Rars: How To Avorp It anp WHat To Do Ir You Can'r 14-22 (1974
|hereinafter cited as Csipal; J. MacDonaLp, Rare Orrenpers anp THEIR Vieriug (1971).

4. Force in an essential element of rape in Missouri unless the victim is lesa than fourteen years
of age. Mo. Rev. STat. § 566.030 (1978).

5. Police investigations determined that nearly one-fifth of all reported rapes nationwide in
1976 were unfounded. U.S, Der't JusT., Crumz IN Tz Unmmep States, Usirorm CriMe Repoxts 16
(1977}

6. Conviction rates tend to be significantly higher when the victim and the accused have no
social or personal relationahip prior to the rape, NaT'L INsT. L. Exrorc. & Cum, Just,, L. ENFURC.
Asst. Ap,, U.S, Dep't JusT., Forcmie Hark: FiNal Proszct Rerowt 46 (197K,

7. Caipa, supra note 3, at 92-109.

A, Kansas City, Missouri, has a center at St. Luke's Hoapital that provides uround.the-clock
medical, paychiatric and religious assistance. The facility, largely due to the elforts of the Metropoli-
tan Organization to Counter Sexual Assault (MOCSA), coaperates with the palice an much as
poasible. See alro Stratton, Law Enforcement’s Participation in Crises Counseling fur Rape Victims,
42 Poucx Cuixr 18 (March 1975).

Lo T _popg
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this Comment will emphasize Missouri law.* ()f course, a statutory revision is
o panacen: Too often rape trials unnecessarily hecome “swearing mm:-hus:'
hclwqen the victim and the accused.”™ While the victim's testimony alnnv.iq
sufﬁment to prove rape,' there is urually as much or more independent uvit!ul!r;'
availnble in rape cases as in any burglary or murder case.

MISSOURI'S MODERN STATUTORY APPROACH

l‘nn.r to January 1, 1979, one statute' covered nll sex offenses in Missouri
_ll prescribed imprisonment for two vears (o life for all forcible rapes and sexuni
intercourse with a child under the age of sixteen (statutory rape). Thus, a
fzeven'toewyear-nld hoy who engaged in relations with a fifteen-year-old L‘l)n“;‘;ll-
ing _glrI committed the same crime as a thirty-year-old man who allncke;i.hia
victim with a weapon.”

! Missouri's revised code separntes sex offenses involving intercourse into
Filfrernnl crimes according to the circumstances. It delineates forcible sexunl
intercourse (rape)™ from acts involving consent which are punished as sexual
nssnult or sexual misconduct.'” Severity of the crime determines punishment
Nonforcible sex with an incapacitated victim is not a forcible act.™ ‘The neu;
code treats forcible sodomy much like rape, defining it as an act of devinte
se?tunl |n|er'cnume." Prior law referred to sodomy as “'detestible and ahominnhle
crimes against nature” whether consensual or forced.™ Sexual acts between
hu_munu_ and animals are no longer criminal in Missouri. All sex offenses in
:\‘lmu.uun are sex neutral, either a man or a woman may be a victim.? Marriage
is still a defense: Nonmarriage of the partners is an essential element of the
statutory definition, but the statute does not consider spouses legally separated
to be married.” ‘The accused’s reasonable belief that the victim has consented

9. 5.B. 60, 1977 Mo. Laws 57 (Effective Jan. 1, 1979).

10. In '_'ulifurnia it is proper for the court Lo inatruct the jury that rape is a class of prosecution
;:;F"d;ﬂ mn;ht rndu.:hpdanlger nrl; nlmiira and vengeance and involves a charge “eamily made and
icult to defend.” People v. Briley, S 2 P.2d 77 4 J ick, 7.
Cal. App. 2d R32, 171 thd 952 r('x;:;‘.:g. SRR S04 BT T 00 Bl sl T

11. State v. Harnes, 536 S.\W.2d 932 (Mo. App. 1976).

12, H.H, 150, § A, 1975-1976 Ma. Lawa 408, 410 (last codified at Mo. Rev. STaT. § 559.260
(Cum. Supp. 1975)). -
- Il.':.g‘::::l.n\nld, Criminal Law in Missouri—The Need fur Revision, 28 Mo. L. Rev. 521, 536-37

14. Mo, Rev. Star. ch. 566 (1978).

15, Id. § 566.030.

16, Jd §§ 568.04D- 080,

17. Id. § 566.090,

18, Id. § H68.040,

19. ld. § 566.060,

20, _:\"Il 22, § 1, 1911 Mo, Lawa 198 (Inst codified nt Mo, Rev. STat. § S61L210 (160): State

v, Crawford, 478 5.W.2d 114 (Mo, 1972).
s 21. [""""“:ﬂﬂ)'l- the Minsouri Approved Criminal Instructions accompanying the new code
still met out in their language that ) P 4
oLt {:9';,. the victim be referred to ns female and the accused as male. 1

22, Mo, RRY. STAT. § H68.010.2 (1974).
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or was of age is an affirmative defense which the defendant must raise and

prove. It is no defense if the crime involves a victim under the nge of lourteen.™

SCIENTIFIC EVIDENCE AND JUDICIAL ACCEPTANCE

The capnbilities of forensic science to influence criminal juries are awe-
some. Courts traditionally have shown restraint in accepting new scientilic
tests, but in no sense have they been antagonistic. Generally, courts tend to
admit scientific evidence through expert testimony that the theory and met hod
in question have achieved general acceptance in the scientific community.™
Much of the judicial restraint stems from a traditional and subtle tear that
experts will usurp the jury.® Only experts can fully understand most scientific
evidence; no juror or judge can effectively rely on common sense and everyday
knowledge in judging the expert's conclusions. When nsked to rule on admissa-
bility, courts are caught in the position of preserving the jury’s role while deny-
ing use of evidence which may promote certainty and accuracy. In civil litiga-
tion, the courts have tried to strike a balance hy allowing expert testimony
except for opinions on the “ultimate issue.”™ Thus, even alter acceptance, the
courts treat scientific evidence only as facts which the jury may reject.”

However, in a criminal case where the ultimate issue is always guilt or
innocence, scientific evidence can be devastating. Frequently, prool ol an
“yltimate fact,” such as identity, is tantamount to proof of the ultimate issue;®
the defense, therefore, often first attacks the state's case on search and seizure
grounds, hoping to exclude the evidence completely. If this fails, the defense
then may challenge the chain of evidence seeking to prevent admission of items
tested. However, the state need show only that the evidence was secured, exam-
ined and transported by persons who received and relinquished custody, nlways
in a sealed nnd identifiable form, and that no one tampered with it. [t is not
necessary for the state to affirmatively account for the bulk of the time thut the
evidence was in perfunctory custody.”

Attacks on the underlying scientific validity of forensic procedures are infre-
quent. To blunt this defense challenge, the prosecutor must rely on the creden-
tials and experience of his expert. Because expert witnesses usually do not

23. Id. § 566.020.

24. Frye v. United States, 54 App. D.C. 46, 263 F. 1013, 1014 (1907); WIGMOKE, Evinencre § 590
(3d ed. 1940), The particular difficulty in the forensic field is that the tests nre usually introduced
by those originating the procedures who are their most avid championa. Nee I’eople v. King, 266
Cal. App. 2d 437, 72 Cal. Rptr. 478 (1968).

25. Norvell, [nvasion of the Province of the Jury, 31 Trx. L. Rev. 731 (1953},

26, See Stoebuck, Opinions on Ultimate Facts: Statua, Trends und a Note of Caution, 41 DDEN.
L. Centen J. 226 (1964).

27, Aa a result, there are such bizarre results an the early blood grouping cases where the court
accepta the validity of the tests but nevertheless allows the jury to disregard their results, Herry v.
Chaplin, 74 Cal. App. 2d 6562, 169 P.2d 442 (1946).

28. State v. Schwartz, 266 Minn. 104, 122 N.W.2d 769 {1963) (vaginal laceration caused by
sexual intercoume at a time when the victim was unwilling).

29. State v, Wintem, 526 5.W.2d 417 (Mo. App. 1975).

e
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direetly investigate the validity of the methods and theories involved, the pro.
cutur nenrly alwayvs depends on the published research of others il.'l Ilnurl'irTﬁ-
(n-m'u‘\ll_v. when an expert witness in his testimony has relied -1;1 a purli(‘ulrl;
wqu.- it may he used to demonstrate the scientific afrn-gﬂnnce of the underlyin
pnm'l.plr-s.“ The defense alsn may use the same treatise or any other sources f}u:
the witness recognizes as authority ta contradict the ox[wrt.;.w opinion on .rrn‘m-
gx:unltmlinn.“ Prosecutors must he finiliar with the hasic forensie m:lh::ri!.i '3
invach field. Every test has its limitations, and a detense nlturrwy; who has du:l;e
some homework can dwell on these to instill doubt in the minds of the i;lrv

SELF-INCRIMINATION AND RIGHT TO COUNSEL

Many t_'nrennic procedures analyze substances of human origin, When the
are taken from the victim or the crime scene, there is seldom n. suhsmntiaﬁ
_senrc'h an.d seizure isaue, Missouri's search warrant statute lists a number of
u.eTa.whnch may be taken pursuant (o a search warrant, but it does not give
sull:rler:r. leeway to permit use of search warrants to take samples from the
accused s.hndy." However, the Missouri Rules of Criminal Procedure allow
upon mnuqn hy the state and a showing of good cause, the issuance of a cnuri
rlmier rof[u:ring the defendant to he fingerprinted;® give up fingernail scra
ings;* give samplea of blood, hair and other body materials;*® and suh;nit ?n
reasnn.sl)l.e medical examination.” The discovery rl-.ll(.‘ :qu‘c'lﬁ(‘n.i]y does not apply
to preindictment investigation.”” A prosecutor must be fully familiar with the
use und potential of scientilic evidence because the task of obtaining tt d
falls to him under the rule. k theorder
) ijule 25,35 i3 subject to all constitutional limitations.™ It became effective
in 1974 after the Missouri Supreme Court in State v. Stevens™ elected to t'orllnw
Schmerber v. California,® which held that the taking of a blood sample without
a court order, but in a medically acceptable manner, did not violate (ilth
a-mendmenr. protections because the evidence ohtained was not testimonial
Stevens extended Schmerber by ruling that notification and presence of cuunqpi
were not necessary for sample taking.* Rule 25.35 grants the accused a righl.. to
m‘unsel but is silent about counsel’s function once the court issues an order to
take samples.* Constitutionality of the action, thus, turns on whether investiga-

30, For cases, see Annot., 50 A.L.R.2d 77, Bl (1976).

Al Brown v, United States, 419 F.2d 337 (8th Cir. 1970)
2. Mo. Rev. Star. § 542,080 (1978). ’
11 Mo, R Crm. Po 25.35(B)(3).

. d. 25.35(B)T).

25.25(B)(8).

15(B)(9).

1(G).

: ISCAHBUE).

39, 487 S.W.2d 10 (Mo.), cert. denied, 44 LS, 994 (1971)
40. 084 ULS. 757 (1966). ‘
41, 467 S.W.2d at 16,

42 Mo. R. Crm. P. 25.35(F).
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tors take the samples in a medically acceptable manner. Whether the proce-
dures were medicully acceptable must have been determined in an ovi(.h-mmry
hearing. This implies that the trial court has no inherent power to issue an
order.® To meet the standard for medical acceptability, the bodily intrusion
must he minor with no risk of harm or injury to the defendant.” The same
standard applies to samples collected before the indictment or information is
nied.*

PROOF OF FORCE AND LACK OF CONSENT

Force, or threat of force, sufficient to overcome reasonable resistance is an
easentinl element of proof in rape and sodomy cases.* "Ihe old Missouri statute
required that the rape victim be "“forcibly ravished" but did not «Ivline_ loree. "
The new law defines it as physical force that overcomes reasonahle resistance.
"This allows an incapacitated victim to prosecute becausetoken resistance is all
such persons are able to produce.” A victim need not resist where it would be
foolish,” and compulsion also exists when an express or implied threat plm‘t-g
the victim in reasonable fear of death, serious bodily injury or kidnapping ot
himself or another.® The statute also requires that the victim not have con-
sented to sexual intercourse. The courts have interpreted this to mean that the
victim may consent, but it is ineffective as a defense when it is against the
victim's will due to compulsion.*

Psychological Condition of the Victim

What of the case where there are no physical manifestations of the attack
at 8117 This most often occurs when the victim has delayed making a complaint.
Under these circumstances, the physiological evidence that might support the
victim's allegation of force has been lost. Delay in making an outcry len.ds.tu
discredit the prosecuting witness, and the defense can use it to show the victim
consented.’” Unfortunately, the most severely frightened and traumatized vie-
tima of rape are the most likely to delay their complaint. They hesitate until
friends or family persuade them, or other factors such as a second attack compe!

43, State v. Overatreet, 551 5.W.2d 621 (Mao. 1977). This case also requires interlocutory review
of the order. Rule 25.35 requires an evidentiary hearing only upon request [rom one ol the parties,
Mo, R. Crim. P. 2535(B)(8).

44, State v. Overstreet, 551 S.W.2d 621, 625 (Mo. 1977). o ) .

45. See the Minsouri court’s analogy to the line-up cases, particularly United Statea v Wade,
388 U.S. 218 (1967). State v. Stevens, 467 S.W.2d 10, 15-16 (Mo.), cert. dented, 404 LLS. 084 (1971).

46. Mo. Rev. STaT. §§ 556.061(11), 566.030(1), .060(1) (1978). ) i

47. H.B. 150, § A, 1975-1976 Mo, Laws 408, 410 (last codified at Mo. Rev. STaT. § H50.260
(Cum. Supp. 1975)). ) )

48, Mo, Rev. STat, § 558,081 (11) (1978); State v. Welch, 119 Mo, 179, 89 5.\ 945 (1005); State
v. Stroud, 362 Mo, 124, 240 S.W.2d 111 (1961).

40. State v. Adams, 180 S.W.2d 362 (Mo. 1964). . R

50. State v. Catron, 317 Mo. 894, 206 S.W. 141 (1927); State v. Schuster, 282 S.W.2d 553 (Mo.
1965).

51, State v. Gray, 423 S.W.2d 776 (Mo. 1968).

52. 75 C.J.8. Rape § 9 (1962); see also State v. Cardello, 130 S.W.2d 495, 499 (Mo. 1839
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them to tell authorities. If the delay causes loss of the physical evidence, the
prosecutor may have serious difficulty persunding the jury that any crime oe-
curred, even if the defendunt admits having sexual relations with the victim.

Common Streas Reactions

If in a rape trial a prosecutor has very little physical svidence available 1o
prove force or lack of consent, psychiatric testimony about the victim's emo-
tional symptoms can bolster the case. Psychiatrists view lorcible rape as a crisis
much like other external traumas that destroy an individual's emotiona) equi-
librium. Although reactions vary according to cultural and personality ditfer-
ences, rape victima exhibit the same four reaction stuges as victims of other
stress.™ The first response is the anticipatory or threat phase in which the victim
raises emotional defenses creating an illusion of invulnerability, while maintain-
ing enough contact with reality to handle immediate danger. T'he second stage
is the impact period in which various degrees of hysterical reactions occur, even
in previously well-adjusted individuals. 1t is during posttraumatic recoil that
emotional expression, self-awareness, memory and behavioral control gradually
reappear. Finally, during posttraumatic reconstitution, the vietim typically
loses self-assurance and self-esteem and suffers symptoms of disturbance. In
explaining to a jury, it would he accurate to say that the victim puts most of
the event out of her mind while the attack is roing on, breaks down immediately
thereafter, and then pulls herself together but has lingering fears for some time.*

Rape Trauma Syndrome

In 1974, Dr. Ann W. Burgess and Dr. Lynda L. Holmstrom of Boston Col-
lege proposed that their studies had identified a two-phase emotional pattern
in rape victims which they called rape trauma syndrome.* Symptoms com-
monly associated with the first phase are soreness or bruising; skeletal muscle
tension; gastrointestinal irritability; genitourinary disturbance such as burning,
itching or vaginal discharge; and emotional reactions including fear, anger,
humiliation and self-blame.* In the second phase, victims entered a stage of
long-term reorganization during which they experienced, in varying degrees and
sequence, fear of crowds, unknown sounds, people hehind them, heing indoors
or outdoors (usually depending on the place of the attack), and being alone. The
victims also commonly changed their residence and nearly always suffered anxi-
ety that disrupted their normal sexual patterns.”

A1 Tyhurst, individual Reactions ta Community Disaster: The Habitual History of Psychiatric
Phenomena, 107 AM, J, Psven, 764 (1951); Lindemann, Symptomatology and Management of Acute
Giref, 101 Am. Jd, Paven, 141 (1944)

54, Notman & Nadelson, The Rape Victim: Psyechodynamic (‘onsiderations, 133 Am. \J. Psycu.
408, 409 (1976); Sutherland & Scherl, ’atterna of Response Among Victims of Rape, 40 Am. J.
Urmhorsyen, 503 (1970).

55, Burgess & Holmatrom, Rape Trauma Syndrome, 131 Am. J. Psycn. 981 (1974).

56, Id. at 982-83.

57, 1d. at 984,
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Significantly, Burgess and Holmstrom pii?p(ll.nl.('d symptoms t't‘nsl]hl.?:l’
with what they called a silent rape rmlctinn.. Ij‘u*y !n'uml llmlll|u-rs-n;‘sl usnz
studied who exhibited progressive anxiety durm_g interviews, :_&umlt en uln( « r:een
onset of phobia, paranoia and loss of se]{-conudence u.l'-er? l'd.u-'y l_c)tln;faemiiiar
victims of a previous rape which they did not report. !M)(.}‘I'Illlrlﬂ a,,'eq'“n“[
with the syndrome can explain to jurors the symptoms and g:;-e.a yi)rlrdm i !
opinion that rape was the cause. Emergency room pe‘r.sunm , inch g p
amedical attendants, also can describe the s_ympmms.. ) . .

There have been no appellate cases cnnm(.ier_mp‘; this evidence; ‘h‘“w?v"};:
State v. Mitchell,* the court permitted the victim's doctor to testily t 1t h‘h
victim had menstruated constantly since thelnllcged g{lnck.nm! u'»r:we.nm.t
opinion that her condition was a result of a forcible act of :murm'ume. e ei;e i
allowed the testimony even though two months had passed hetween t e!n ! ;.“
rape and the doctor's examination. An analogous apprnfach n;)penr;i m-hfllde;.....i
. W.,* a battered child case. Although the parents admitted that l‘\:_ltd: e
suffered intentionally inflicted injuries, they contended that the th 1 shoy ‘
remain in their custody because a babysitter hafi ac&ual]y cmmt(l t erl;u'l‘":,e,&
The court admitted evidence that the parents _m_ a ‘‘child-abuse pn_-;_l ile i
removed the child from the home. The Missouri Court of Appeals ‘ul. xrn'rf o
decision.” Obviously, these two cases do_not completely pn_rnllu.-l .mei.es see lm;:r
admission of rape trauma evidence. The instant cases hoth mlwl»!\.e ¢ ?mhnn:h“d
ble physical injuries to the victim. In the battered ci'?al'd cage, we “":(;)]'[l' e i
rather than punishment of the parents was an nvernd:pg concern. (,l,,;,n;;\ni\:
the expert opinions in those cases were hased on 'rnnmfeslnltums n.f:llcml b
associated with so many other causal factors. Nevertheless, mos T - 1;)
probably would see objections to Lestimor}y about rape trauma as going only
weight and would allow the jury to consider the evidence.

Physical Condition of the Victim

Medical testimony cannot conclusively prove r.har: a rape victim SUb|m'I,l,§:;d
under force.” A prosecutor most often relies on the testimony ni"lhe comp ala Hm;j
witness corroborated by independent evidence of the_ vietim’s e_»n?omzm i
physical condition after the attack. Simply that thg victim was injure r.us-:li.mw
the prosecution in proving that force was used'. Mlgsoun courts sef_mf ;':;rce "
physical injury to the victim as the best pc')ss{bh‘a mferenlul\l E‘rm 0 fhe ‘:n
Missouri prosecutors seeking to introd\{ce_a victim's blt_mdy ¢ (:ll .ln.g Ca;\_ ;_!;(,m.
a substantial body of law allowing admission of such evidence despite vbjec

l::- .;f;llmllmm & Burgess, Assessing Trouma in the Rape Victim, 75 Am..J. NursinG 1288, 1291
(1975).
60, 339 Mo. 228, 96 5. W.2d 341 (1936).

61. 530 S.W.2d 388 (Mo. App. 1975).

5 392, o .

Eﬁ: ?nnl:m and compulsion are irrelevant if the victim ia under the age ol fourteen. Mo. Rev
STaAT. §§ 566.030-.060 (1978).

64, State v. Williama, 532 5.W.2d 826 (Mo. App. 1975).
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to ita irrelevant and inflammatory nature,

The elothing need only he relevant
toany fuct at issue nnd wid the

JUry inany way in arriving st n correct verdicr 2
Testimony concerning the victim's condition after the alleged attack is
unquestionably admissible in Missouri.* Particulurly relevant are |}
membrane lacerations and resultant bleeding which are probative ol both force
and penetration.” In State v, Laney,* a rape victim's doctor testified that his
patient was bleeding from the vagina and had two broken ribs, which the
cutrix testified were cracked by her assailant's weight.
challenged the doctor’s testimony as irrelevant,
matory, arguing that the evidence was merely
other medical testimony tending to corroborate the rape. I'he Missouri Supreme
Court saw no merit in the claim; it noted that even when a victim submits out
of fear and offers no resistance the evidence of the victim’s subsequent physical
condition is Atill admissible because it would be admissible in a statutory rape
prosecution where force is not an issue.* [n State v, Chandler,™ the detendant
contended that the state failed to prove force because the prosecutrix testified
that she removed her clothes voluntarily after the defendant threatened her.
The defense was unable to keep out evidence that Lhe victim had torn clothing,
scratches and bruises. The Missouri Supreme Court found no error.*

wymenial

prose-
On appeal, the defense
immaterinl and highly inflam-
cumulative because there was

PROOF OF PENETRATION

[n Missouri, the newly revised criminal code defin
“any penetration, however slight, of the female sex org,
whether or not emission results.

es sexua!l intercourse ns
an by the male sex organ,
" Deviate sexual intercourse is “any sexual act
involving the genitals of one person and the mouth, hand, tongue, or anus of
another person.”™ Many Missouri cases support the majority rule that even the
slightest penetration is sufficient to sustain a rape conviction, In addition, prool
of penetration may be by circumstantial evidence.” Medical corroboration of
penetration is mostly for the sake of the jury because appellate courts require
very little proof of that element.

For example, in State 0. Hamilton,™ a statutory rape prosecution, the pro-

65, State v. Martin, 530 S.W .2d 447 (Mo, App. 1975).

1. State v. Chandler, 114 S.W.2d K97, %01 (Mo, 1954); State v. Burton, 155 Ma. 792, |94
S.W.2d 19, 21 (1846); State v. Mitehell, (19 Mo, 22K, 96 S.W.2d 41, 043 (1
26 S.W. 412, 414 (Mo, 1920).

67, State v. Ivey, 104 5 W 2d 545 (Mo, 19A7). Nee notes 72
for uther furensic techniques probative of penetration.

AR 506 S3.W.2d 452 (Mo, 1974).

b9, Id. at 455, citing State v. Burton, 355 Mo, 792, 198 §.W.2d 19 (1946).

T0. 314 S, W.2d R97 (Mo, 1958)

1. ld.

T2 Mo, Rev. Stat. § 566.01001) (1978).

73 1. § 566.0102).

T4. State v. Devorss, 221 Mo, 469, 120 5.W. 75 (1909); State v. Williams, 263 Mo. 51, 171 5. W.
151 (1915); State v. Hamilton, 04 Mo, 19, 763 S.W. 127 (1924); State v. Dayton, 535 5.W.2d 469
Mo, App. 1976).

75 U4 Mo, 19, 260 S.W. 127 (1924).

Q16); State v. Parsans,

101 infra and accompuanying text
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gecutrix testified only that she felt something touch her in her “private parts.”
“The Missouri Supreme Court [eit that because the defendant admit ted traveling
to another city with the prosecutrix, spending the night in a hotel room with
her and sleeping in the same bed, the evidence was sufficient to sustain the
conviction without any medical corroboration.” In a case involving statutory
rape, an eleven-year-old prosecutrix testified on cross-examination that she
could not see if it was the defendant’s sex organ that touched her genitals and,
in fact, could not say that there was Any penetration.” Although medical testi-
mony established that there was a torn hymen, a physicion also testitied that
the tear could have been seif-inflicted. Additionally, the doctor stuted that the
only way to conclusively determine if there had been intercourse was to detect
the presence of sperm, but he found none.™ The Missouri Supreme Court re-
jected defendant’s argument that the testimony of the prosecutrix was insulti-
cient in that it was totally conclusory and unsupported by medical ohservation.”

Specific Trace Evidence

Spermatozoa

Although attempts to obtain medical corroboration evidence in a rape case
fail, the state can sustain a conviction on appeal in its total ahsence;™ however,
it is standard procedure in rape cases for the victim to undergo medical exami-
nation for the purpose of securing independent corroboration of penetration. "T'he
examination and subsequent scentific testing is directed towards identifying
various substances that remain after coitus, Medical experts regard the presence
of male spermatozoa a8 conclusive that intercourse occurred. The test is simply
a visual search of smears or samples for the presence of sperm.

Passage of time can have significant effects on the spermatozoa examina-
tion. Researchers do not agree on the point after intercourse when no spermato-
zoa are likely to be found. Their estimates vary from three® to seventeen™ days.
Modern research seems to support the rule of thumb that tests conducted within
twenty-four hours after intercourse are almost certain to be positive.™ Motile
(still living) and intact spermatozoa are not likely to be found aiter six hours.™
Thus, within very broad limits, the results can help the prosecutor corroborate
the times alleged by the victim. On the other hand, time may work against the
state where there has been a delay in examination or reporting because the test

—

76, Id at 21, 263 S.W, at 128.
77. State v. Famber, 158 Mo. 288, 291, 214 S.W.2d 40, 42 (194B).

78, Jd at 291, 214 S.W.2d at 4l.
79, 1d. at 294, 214 S.W.2d at 43. The court reversed and remanded on the ¥

was error in the trial court's refusal to give an instruction aon common assault.
80, State v. Haugh, 323 5.W.2d 685 (Mo. 1959).
81. Sharpe, The Nignificance of Spermatozoa tn
513-14 (1961,
82. Pollack, Semen a
83, Id. at 143,
a4, Davies & Wilson, The Persiatence of Seminal Conatituents in

Sci, 46 (1974).

rounds that there

nd Seminal Stains, 15 ARCHEOLOGICAL PaTnorocy 140 (1941).

Victims of Sexual ()ffrnaes, KO Can, Men. AJ.

the Human Vagina, 3 FOR.
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is kal:I_v Lo be negative more than one day later
ecause emission is not an essential e i
e eswential element in rape, negati st res
,‘.im‘lm- :ullt\.zna are not legally futal to the state's case ]l; N'!:f!v :elfti(’.ﬂ l't’.\‘-ull.\l
s lestimony, coupled with i iden it ahs i e
v, ¢ physical evidence tendi i
kol : vaical ¢ ending to substan
el b 1:‘:3 l'(:leln! Lo sustain a conviction on appenl even though t‘::l;o ]lwr
i ik - H (
g “,d,.,:‘:'ﬂ:.:'r- he r] injuries performed no gynecological exnmi:u::‘i ‘\]x:
] E ¥ case involving prison i Ty il ‘
o v E inmates,” u physician who e -
ol o ﬂ::lk;:a:al renuﬁ:-d that he found no trauma or semen ;7[‘"".‘“"(1
e o ! % 1 ave resuited from use of a lubricant and I e howel
e which the victim said occurred. The doctor also t ““_-‘“?" o
r o] e A b : A
Doql’:;te:[:f:} !u!hrlmnr.. I'he court affirmed the rum'iclinnhl :
. ;\pxnliu: irrelevancy of emission and the light burden in j;r-vvin
U R g’ynecu.]ng:m_tl examination for sperm often umlennim‘fJ;\me'm.
plnm;,[imw oszmrec:ung.wl!nenu. Besides passage of time, there ﬂre. l:(l’?ﬂ~
. i ) r .
A r:alle eTr:nxt common is the presence of a vasectomized :'r :hex
Sidaigllint o };igh!;r.in::;i::?er? was found and that the llL'I:!',‘ildllnl \::I:
inating coincidenc i " i
s & idence on the issue ¢ i
- he[wee:(f::nd ldef(:inne attorneys should be aware that crnis 'i(:;‘:‘"“f-."-
oral and anal cavities : e
i i . 8 occurs rather casily.* When ra
s nc; th;l::rtx:;i :_n :‘he e_um;e case, penetration is an ensenlialrei[:i’ni?ldt
5 victim i3 deceased or ¢ i
e r cannot testily that pen 1
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Acid Phosphatase

For these reasons, most modern forensi

o : ensic laboratories do not to y

b :)!:eg:)%:pdeirnm:lhozoa in ﬂu!)ﬂlanuating penetration, Mos:ﬂ:{e:l;t Tt:

ol 0L dem: y testing for a.nor.her substance called acid phospha-

e Snstrated th:}l acid phosphatase levels are 500 m‘l (00
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stains, and most forensic experts consider it a fairly relif:;:‘l,e

»\i., 157 S.W.2d 936 (Mo. 1962).
A5, Id. at 937,
AT. State v, Hooker, 517 S, W i
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B g 17, 939 (Mo. App. 1974); see alxo State v. Nevels, 517 S.W 2d
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indicatar of the presence of semen.” The test adds support to the expert’s con-
clusions and avoids the problem of an aspermic detendant.

"Testing for ncid phosphatase in swahs or washings tuken from the vagina
of a sexual assault victim poses special interpretive problems, especially lor a
prosecutor needing independent corroboration to prove penetration. Research
has demonstrated that low levels of acid phosphatase are normal for women who
have heen sexually inactive.” Thus, in testing for the substance, torensic person-
nel must take into consideration normal, endogenous levels. Most laboratories
set their own thresholds according to intuition and experience.” Anot her prob-
lem is that acid phosphatase activity declines at a highly variable rate after
intercourse. This makes postcoital time intervals difficult to estimate and may
result in a test conclusion that the acid phosphatase presence was negative
when, in fact, there has been & rapid decline after an event in which emission
did occur. This false negative result is possible within as little as three hours
after intercourse. The chance that a false positive test will result is less likely,
but is a posaibility if the victim has had consensual relations before the alleged
attack and experienced a slow decline in acid phosphatase activite ™

It appears that Missouri's courts have accepted acid phosphutase testing
without a direct challenge to its scientific validity. In a recent case, the Missouri
Court of Appeals noted that an acid phosphatase test corroborated the account
of an eleven-vear-old oral sodomy victim." The victim testified that she spit the
ejaculate on the floor. Tests of the resultant stain revealed no trace of sperm
but showed a high concentration of acid phosphatase. The court found this
corroborative fact important because acid phosphatase is not found in saliva.™
The defense attacked the atate’s sole reliance on the acid phosphatase test by
suggesting that because a number of common table vegetables also contain the
chemical, the saliva stain could have a false positive reaction. The state’s expert
admitted several times that other materials besides semen contain acid phos-
phatase, The defense did not use its own expert and, thus, could not challenge
the empirical data."”

Choline

Choline is another substance found in human semen which can be a
“semen marker.” The test for choline is no more specific than tests for acid
phosphatase, and it disappears below detectable levels much more rapidly:
Negative test results are common after fourteen hours. For this reason, and

91. Davies & Wilson, supra note 84, at 49; Enos, Mann & Dolan, A Laburatury Prucedure for
the Identification of Semen, 39 AM. J. Cun. Pami. 316 (1863).

92. Findley, Quantitation of Vaginal Acid Phosphatase and the Relativnship to Time of Coitus,
58 Am. J. CLIN. PaTe. 238 (1977).

g3. Sensabaugh, The Quantitative Acid Phosphatase Test: A Statistical Analyss of Endogen-
ous and Post Coital Acid Phosphatase Levels in the Vagina, 24 J, For. Sci, 46 (1979).

94, [d. at 146-47.

9%, State v. Baughman, 565 S.W.2d 827 (Mo. App. 1978).

96, Id. at 824,
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hecause the test offers no particular advantages, the procedure is not commonly
used in most forensic laboratories”™ Also, some resenrchers have noted wulvc.-
eariations in choline levels between individuals nnd between ejaculates [rom the
same individuals.”

Semen-Specific Protein

Genetic mechanisms control synthesis, the manufacture of proteins in the
human body. Thus, if examiners could identily protein in human semen, they
could ascertain with more certainty the biological specificity ol the substunce
(the difference between male and female sources). Researchers appear on the
threshold of producing exactly this semen marker.'™ Proponents of this theory
suggest that it promises to result in a technique of semen identification using ;a
marker that does not dissipate in the vaginal environment as rapidly or errati-
cally as other markers. In addition, a protein-specific semen marker may retain
its detectable qualities longer in dried stains, and tests for it should be relmiv;-ly
simple and inexpensive." The technique is not yet ready for the courtroom
however. '

PROOF OF IDENTITY

Proof of the identity of the accused is essential in every criminal case.
Because there may have been a previous social relationship between accused
and victim, or because the defense relies on consent, the issue may never arise.
More frequently, however, identity of the accused is paramount. Most of the
forensic techniques used to prove identity are corroborative. Some, such as
fingerprints, are highly specific. The basis of the court's acceptance of such
evidence is the general premise that a criminal always leaves behind substances
of impressions at the crime scene, and he always carries something away, no
matter how minute that evidence might be."?

As to corroboration in general. the rule in Missouri is that the victim's
uncorroborated testimony will sustain a rape conviction unless the testimony is
contradictory or, when applied to the admitted facts, is unconvincing.™ In some
cases the victim may not be able to say for sure that the defendant was the

person \_vhn raped her, but imaginative forensic techniques can compensate for
this deficiency.

98, Davies & Wilson, supra nute 84, at 56.

99. Forbes, The Scope and Failactes of the Florence Iteactwn jor Seminal Stains, 11} Pouck J
162 (1940, '
. 100, Sensabaugh, [solation and Characterization of a Semen-Specific Protein from Human
Seminal PMlasma: A Potential New Marker for Semen Identification, 23 J. Fax. Sci, 106 (1978).

101, fd.

u{z. Nee generally A. Svensson & O. WenneL, Trouniguea or CRIME SCENE INVESTIGATION
(Am.Ed. 1965) |hereinnfter cited aa SvENssON & WennFL .

103, l:-itat.u v, Quinn, 405 S.W.2d Rah, H9T (Mo. 1966). I'here ix no ahsolute requirement ol
corroboration in statutory rape cases where the same rule applies. State v. Hurton, (155 Mo, 7402,
198 5.W.2d 14, 20 (1946); State v. Waoed, 355 Mo, T00H, 1012, 190 5, W .2d 39, 98 (1947).

PR SN (T TRy
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Specific Trace Substances
Blood

Although courts usually accept evidence of the presence of blood as proot
of the manner in which a crime was committed, they are more reluctant to
accept it when offered to corroborate the identity of the perpetrator, usually by
means of blood typing. In the late 1800's, Karl Landsteiner tirst identitied three
blood groups, labeling them A, B and Q. Other researchers discovered a fourth
group designated AB, the rarest, soon thereafter. Blood tvping, now commaonly
known as the Landsteiner-Berstein classification, divides the blood types of all
humans into these four groups: Type A includes forty-one percent ol the popula.
tion; B, ten percent; AB, about four percent; and O, the remaining lorty-live
percent. Because blood types are inherited, the laws of heredity can exclude a
given individual as a blood source but cannot affirmatively include anyone; they
can only establish that the individual is a possible source.™

Paternity is rarely an issue in any criminal case except statutory rape and
nonsupport prosecutions:* Modern post-attack treatment usually endeavors te
prevent pregnancy from criminal attack. The general rule in paternity cases is
that blood tests are admissible to disprove paternity but not to prove that a
particular man is the father. Missouri follows this rule but did not accept the
validity of blood grouping in paternity cases until 1972.'

Science is on the threshold of being able to “'fingerprint” an individual by
his blood."" This is because further serological research has added so many more
identifiable blood characteristics that a group of possible sources can be nar-
rowed to one individual. Scientists discovered the first of these additional hlood
characteristics in 1955 when they found two human genes which control three
genotypes'™ called haptoglobins (Hp).'"™ Most genotypes and their combinations
are fairly common, ranging from 1.8% for the rarest Hp type to 30.9% for the
most common.'"* Courts have accepted haptoglobin types in paternity proceed.
ings in England because experts were able to show that the Hp system could
exclude paternity.'"* Phosphoglucomutase (PGM) is an enzyme found in most
human cells, including red blood cells. Two human genes combine to form the

104, L. Sussman, BLoon Grourin TesTs 1-24 (1962). A system similar to the ABO classilication
uses human blood to produce a serum which is mixed with another serum made from animal hlood.
‘The reaction produces groups labeled M and N. /d. at B. Another ayatem, known as the Rh classilica-
tion, identifies a blood factor found in R5% of the Caucasion population. /d. at 9.

105. Nevertheleas, at least two states have specificaily ruled that evidence ol a subsequent
pregnancy is admissible as proof in a rape prosecution. See People v. Schober, 204 Cal. App. 2d
459, 22 Cal. Kptr. 318 (1962); Martin v. Commonwealith, 476 5.W.2d X4 (Ky. 1972).

106, State v. Summers, 489 S.W.2d 225 (Mo. App. 1972). The tests had been earlier rejected
in Rasco v. Rasco, 447 5.W.2d 10 (Mo. App. 1969). See also State v. Damm, 64 5.1). 309, 266 N.W.
667, (1936); 2 Am. Jur. Proor or Facts Hilood Testa 608 (1976).

107. K. BrutHER, HEREDTARY DisorDERsS 0r ERYTHOCTTE METABOLISM (1968],

1084. Groups of individuals having the same genetic makeup or paiterns.

109. Smithies, Zone Electrophoresis in Starch (Gels: Group Vanations in the Serum [roteins
of Normal Human Adults, 61 Biochesm. J. 6289 (1955).

110. Javid, Human Serum Haptoglobina; A Brief Review, 4 Sesinans in HematoLocy 44 (184H6).

111, Stocker v, Stocker, 1 W.L.R. 190, 2 All E.R. 147 (1966),

TTT
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three PGM genotypes which have a population frequency of approximately 54 8,
W5 and GHY respectuively.'?

As early as the late 19604 scientists were willing to say that because the
various elements forming the genotypes occur independently of vach other, indi-
viduals may possess n large numbher of ditferent combinations, Thus, resenrchers
may he ahle to identify a person by his potentially unique combination—if they
can identify enough of the various genotypes. A listing of each person’s individ-
ual and independent blond characteristics would be a genetic “fingerprint”
determinahle through blood (or in some cases, tissue) analysis.' Research is at
the point where experts are urging the courta to accept procedures that combine
various tissue tests with ABO and haptoglobin typing. Experts say these proce-
dures can determine paternity with ninety-five to ninety-nine percent accuracy
for any individual."* Not all of these tests can be applied to a simple blood stain,
but prosecutors who rely heavily on serological evidence should be aware-zhat
additional blood testing can provide probative identification evidence.

Although the battle over admissibility of hlood typing evidence in Missour:
paternity cases lasted until 1972,'* it was always admissible as inferential proof
in criminal cases to show that the accused was connected with the crime. The
state may introduce the defendant’s blood-stained clothing, show that the blood
is the same type as the victim's and then prove that the defendant's blood type
is different."* The state also may show that blood found at a crime scene in the
defendant’s residence was the same type as the victim's.'"” Attorneys usually do
not argue on appeal that a large group of the population has the same blood
type:"* apparently no one in Missouri has challenged the reliability of blood
grouping evidence except in paternity actions.

Semen Typing

Blood tests are particularly relevant in sex offense cases hecause analysts
are able to determine the blood type of eighty percent of the population because
of a substance secreted in body fluids such as semen.'" Forensic experts call the
eighty percent who have this inherited trait “secretors.””'® Missouri has not
accepted secretor analysis using human semen, probhably because law enforce-
ment lahoratories do not routinely use it. The Regional Crime Laboratory in
Independence, Missouri does not perform semen typing unless officials specifi-
cally request them to do so, aithough it has that capability.” It is possible to

L e

112. Beckman, [sozvme Variations in Man, 1 MonoGrapus IN Human GENETICS GD | 1966),

113. E. BEUTHER, supra note 107, at 19,

114, Ternnaki, Benocn, Givertson, Mickey & Purdue, Ninety-Five Percent Probability uith
HILA, AR() and Haptoginbins, 12 For. Sct. Int'n 227 (197H).

115, State v. Summenrs, 489 5.W.2d 225 (Mo, App 1972).

116, State v. Stevenns, 467 S.W . 2d 10, 14 (Mo.), cert demed, 404 US. 994 (1971).

117, State v, Dayton, 535 5.W.2d 479 (Mo, App. 1Y

11K, State v. Thomas, 548 S.W.2d 574 (Mo, App. 1970).

1149, L. Sussman, Broon Groueine Trsts: MEbicotrcan Uses (1968),

120, Id.

121, Interview with Gary M Howell, Director of the Missour Hexaonal Crime Laboratory, in
Independence, Missouri (March 24, 1479).
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perform the testing on semen samples taken from the human body as well as
from recently dried stains.'® ;
Texns'™ and Louisiana™ have accepted secretor analysis. In a Texas cuse,
an investigating officer originally thought there was only one actor in a rape g
murder. T'he possibility of a second olfender arose when the otficer learned o
an alleged conversation between the defendant and a cellmate. Analysts per ¢
formed blood grouping tests on vaginal pool apecimens taken at the nutopsy, und
they confirmed that at least two men, each with different blood types, had
intercourse with the deceased. The postarrest statement was admitted against §
the defendant at trial. Challenged on appeal, the court ruled that the statement
was admissible on the grounds that it led to the discovery ol other evidence and
therefore was incriminating and qualified as an admission ngainst interest.®
However, in People v. Robinson,'™ a New York court rejected secretor analyss
on the grounds that the evidence of blood types in a criminal case was improper
because the ABO classification groups are common to large segments of Lhe
general population.' Oddly, the court did not discuss whether blood typing
could be performed using semen. In a recent Missouri case, State v, Foster,”
the Missouri Court of Appeals simply assumed that blood typing was not possi-
ble from semen samples. The state used the presence of seminal stains on the
defendant’s underpants worn at the time of the rape as corroborative evidence.
On appeal, the defense objected on the grounds that experts could not link tht
stains to stains on the victim’s garments nor could they determine how long the §
stains had been on the defendant's clothing. In allowing the evidence becaust
it tended to prove the state’s case and was corroborative of other evidence giver
hy the prosecutrix, the court noted that “blood can be identified by tvpe and
semen cannot, yet an analogy can be drawn between the two insofar as the
relevancy of the evidence is concerned.”'® Although this 1973 case does not sa
that semen typing is scientifically valid, the obvious implication of its language
is that “secretor’” evidence will be admissible.

Hair i

Hair is a common item of trace evidence in sex offense cases. Investigaton
routinly find it at crime scenes and while examining victims. Experts examine §
hair samples with a microscope to determine the hair's size, shape, color and
the scale patterns on its surface. For many years, forensic experts have heen abl
to testify only that a given sample falls within a range of variance lor thes{
characteristics and that the sample may have come from the defendant. A
foreign hair found on a person is probative of contact with someone else, butm ¢

R

122, Svensson & WENDFL, supra note 102, at 139-43.
123, McGilvery v. State, 533 5,W.2d 24 (Tex. Crim. App. 1976).

y
124. State v. Alexander, 339 So.2d 818 (La. 1976). i
125, McGilvery v. State, 533 5.W.2d 24 (Tex. Crim App. 1976). i
126, 27 N.Y.2d BG4, 266 N.E.2d 543, )17 N.Y.S.2d 19 (1970). ;
127, 1d.
128, 480 S.W.2d 662, 664 (Mo. App. 1970).
129. Id.
4
¥
i
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expert can testify on the hasis of visual examination alone that the source was
ane individual to the exclusion of all others. Human huir is easily distinguish.
able from animal hair, and examiners can often identify the species of animal.™
They nlso can determine the sex of the person from whom the hair came al-
though this requires that the epithelial root sheath be intact; however, some
very recent research indicates that sex determination of human hair may be
possible using only a small segment.'

Scientists have been able for some time to identify substances with great
precision using neutron-activation analysis. The material to be identified is first
made radioactive so that it emits gamma rays. The tester then exposes the
radioactive material to a cryatal, and every time a gamma ray strikes the crystal
it produces a flash of light which is converted into an electrical impulse of
measurable voltage. A measuring device, a multichannel differential analyzer,
sorts out the electrical impulses into groups and creates a graph or chart of
them. ‘T'he graph portrays the kind and amounts of basic chemical elements in
the tested samples,'™

Because neutron-activation analysis is so expensive, prosecutors have not
been able to turn to it in many cases. For this reason, admissibility of hair
comparison evidence has followed a dual course, depending on whether the state
elected to employ the more costly neutron-activation test or to rely on the
simpler, but less specific, ‘range of variance’ testimony from experts. One line
of Missouri cases joins the majority of states'™ in admitting hair comparison
evidence.'™ Missouri courts also have allowed neutron-activation analysis; how-
ever, there has been no challenge of the scientific validity of the underlying
theory. In State v. Stevens,™ an expert testified neutron-activation analysis
showed that two hairs found on the defendant’s gloves had two sources, the
accused and the homicide victim."” The defense unsuccessfully attacked the
expert’s qualifications and proper performance of the test, but did not attempt
to show that such precise identity evidence is impossible with neutron-
activation analysis. Nevertheless, the court commented that there seemed to be
sufficient acientific acceptance of the theory to warrant its admissibility.'"*

A Canadian study further confirms that neutron-activation identification
is reliable. Canadian scientists used the technique to identify and quantily nine
major components in hair samples taken within one year of each other and

1720, SvenssoN & WrNDEL, supra note 102, at 179-43.

131, Nagamori, Sex Determuination from Plucked Human Hatrs Without Eptthelal Root
Sheath, 12 For. Sci. INT'L, 167 (197R).

132, Id.

133, See 15 AM. Jur. Proor or Facts Neutron Activation Analysis § 1 (1976).

14, See State v. Wilson, 217 La. 470, 46 So. 2d 738, off'd, 341 U.5. 901 (1951).

135, State v. Dayton, 535 5.W.2d 479, 483 (Mo. App. 1976) (victim's hair found in defendant’s
apartment, challenged on search and seizure grounds); State v. Yowell, 513 S.W.2d 1397, 401 (Mo,
1974) (challenged on search and seizure grounds, victim's hair found in defendant’s car).

136, 467 8.W.2d 10 (Mo,), cert. densed, 404 LS, 984 (1671),

117, Id. at 22,

198, Id. at 23, citing 15 A, Jur. Proor or FacTs 18 (Supp. 1970} (numerous cases admitting
neutron-activation analysis collected).
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concluded that only one person in 100,000,000 would have comparahle amounts
of the same elementa. In all, scientists have identilied eighteen components
common to human hair; based on a comparison of eleven of them, the odds
against two persons having comparable amounta rises to one in 1,140,000,000."™
This kind of evidence is probably as conclusive as fingerprints, but unlike linger-
print identification, has not had time to compile a long history of acceptance in
the courts. The procedure's great expense has slowed judicial acceptance.

Fingerprints

Fingerprints are judicially recognized as the best known means of identifi-
cation.' They are likely to be used to prove identity in any kind of prosecution,
and law enforcement is geared to recover and use them as evidence. In sex
offenses, however, there is a special possibility that merits mention. Investiga-
tors find fingerprints most often on firm, nonporous surfaces. Technicians look-
ing for latent prints, those invisible until chemically made to appear, tend to
restrict themselves to these areas.'! Every prosecutor dealing with sex offense
cases should encourage his investigators to be on the lookout for tingerprints or
palm prints on the victim's body.' The difficulty with recovering latent finger-
prints from human skin is that many of the chemicals used to develop them are
gither toxic to the skin or react unfavorably with natural moisture on the skin's
surface. However, a process called iodine-silver plate transfer seems to avoid
these difficulties the most efficiently.'® Unless prosecutors encourage police to
obtain fingerprints from the victim’s body, important evidence will be quickly
lost through contact with clothing or washing. Homicide cases are particularly
appropriate for seeking latent prints because destruction is less likely.

Bite Marks

Although probably uncommon, it is possible that a rape victim suffered a
bite during the attack and her skin will bear the unmistakable imprint of the
assailant’s teeth.' Analysts can identify bite marks by comparing them to
individual characteristics of the suspect-accused's teeth and mouth. Dental
records or sample impressions taken from the defendant for the purpose will
reveal these characteristics.'

139. Perkons & Jervis, The Significance of Data from Forensic Activation Analysis, Presented
at 16th Annual Meeting of American Academy of Forensic Science, Chicago, Il1., Feb. 1964; Kerr,
The Application of Neutron Activation Analysia to Forensic Science, 21 RovaL Can. Mountso
Poucx Gaz, 13, 16 (1968).

140. Stevenson v. United States, 380 F.2d 590 (D.C. Cir.), cert. dented, 189 U.8. 362 (1967);
see also State v. Hampton, 276 S.W.2d 358 (Mo. 1965); State v. Vamner, 329 5.W.2d 623 (Mo, 1859).

141. Svenason & WENDEL, supra nots 102, at 39.

142. Reichardt, Carr & Stone, A Conventional Method for Lifting Fingerprints from Human
Skin, 23 J. Fon. Sc1. 136 (1678).

143. Adcock, The Development of Latent Fingerprints on Human Shin: The lodine Silver Plate
Transfer Method, 22 J. For. Sc1. 589 (1977).

144, Butler, The Value of Bite Mark Evidence, 1 INT'L J. For. DenT, 23 (1973).

145. Furness, A New Method of Identification of Teethmarks in Cases of Assault and Homicide,
24 Brur. D, J. 261 (1868).
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Missouri appellate courts have not ruled on the admissibility of hite mark
identification. "I'here is little authority generally on the subject; bhut what there
is favors admissibility. In a California case, People v. Marx,'* three dentists
testified that they compared the unique characteristics in the defendant's
mouth and teeth with a bite mark on the murder victim's nose and concluded
that the bite came from the accused’s teeth. The appellate court sustained the
conviction. In a Texas murder prosecution admission of bite mark evidence was
held to be proper in the face of a direct challenge to the evidence's scientific
validity."’ Because teeth impressions in living flesh lose detail quickly as the
tissue recovers ita original shape, investigators usually use bite mark identilica-
tion only in homicide cases. ‘This is also true of bite marks consisting of bruises
because the bruise quickly begins to diffuse in a living victim. Officers also cun
recover hite evidence from food or other materials found at the crime scene.'

Miscellanea

Modern medical treatment of rape victims includes measures to prevent
venereal disease." Should either victim or assailant transmit a venereal infec-
tion during the attack, however, it can be used to corroborate the identity of the
defendant. Missouri courts so hold.™

Given even a small sample of dried blood, forensic experts can determine
the allergies of the source.” This can help differentiate between stains from
different donors even though they have the same blood type. It also provides
data on the clinical history of the auspect. In some cases, the information further
distinguishes between individuals because some allergy antibodies are confined
largely to certain populations.™

INVESTIGATIVE AIDS
Hypnosis

Police agencies are becoming more receptive to hypnosis as an investigative
tool.™ [t is frequently appropriate in sex offense cases because anxiety often

146. 54 Cal. App. 3d 100, 126 Cal. Rptr. 350 (1976).

147. Patterson v. State, 509 S.W.2d 857 (Tex. Crim. App. 1974).

148. Butler, supra note 144, at 26,

149. State v. Newcomb, 220 Mo. 54, 119 S.W. 4056 (1909). The treating physician should not
be asked to detail all that he did in treating the rape victim since hia procedures will usually include
an injection to ward off venereal disease and sn examination for signs of pregnancy. Mention of
cither factor can imply that the accused was infected or that the victim was previously unchaste;
however, i the physician should mention these procedures the evidence is irrelevant and counsel
can explain il away as merely routine medical procedures, thus avoiding error, State v. Yowell, 513
S.W.2d 197, 402 (Mo. 1974),

150, State v. Newcomb, 220 Mo. 54, 119 S.W.405, 408 (1909).

151, Werriett & King, Antibody Profiling of Blood Stains, B For. Sci. 151 (1976).

152. Werriett & King, Application of Allergy Diagnoais in Forenasic Serology, 22 J. Fonr. Sai.
763, T69 (1977).

153. Conversations with eight investigative supervisors of police agencies in the Kansas City,
Missouri metropolitan aren in March 1979, revealed that their detectives had been involved in caxes
where hypnosis was used at lesst once in the previous two years.
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interferea with a victim's recall. The purpose of hypnosis in police investigations
is to calm and relax the witness who otherwise does not have detniled recall.™
Paychiatrists and psychologists usually perform the hypnosis,"* but laymen and
police officers can qualify in ita use after training.'*

Hypnosis places the subject in a relaxed setting and then encournges an
exclusive focus of attention, usually the practitioner's verbul images; eventually,
mental fatigue from the increased concentration produces u relaxed, passive
state in which the hypnotist takes control. When the recall of certain events is
painful, the practitioner calms and reassures the subject and sometimes shilts
his perception to that of an uninvolved, unthreatened observer. The woal s
enhanced recall through elimination of distractions and emotional defense
mechanisma.'’

Missouri appellate courts have not directly considered whether to accept
testimony originally obtained under hypnosis; however, a case tried in the cir-
cuit court of Jackson County, Missouri, considered the issue.'™ T'he case in-
volved charges of rape, sodomy, kidnapping and armed criminal action. A police
paychologist placed the victims, two teen-age girls, under hypnosis and asked
them to detail the events and the physical deacription of their attackers. During
the hypnosis a police artist drew a sketch of one suspect from the girls’ descrip-
tion. At a pretrial hearing the psychologist testified that he carefully restricted
his questions to a nonsuggestive form such as “What do you see?"” and **Describe
what you are seeing.” He also testified, however, that persons under hypnosis
are more susceptible to suggestive conversation. Police officers also testified that
they discussed with the girls everything they said during hypnosis. The girls
testified that they were not in a “trance’ and remembered completely every:
thing that had taken place. They said that they believed their recall of details
improved only slightly. The defense moved to exclude testimony about all facts
the girls recalled under hypnosis, especially those facts which were later re-
peated to the girls, on the theory that the girls should testify only from their
“natural memories.” The defense also sought to suppress the artist's drawing
as similarly tainted. The trial court overruled the motion' and the defendant
relied on an alibi defense. The jury found him guilty on all counts." The count
denied the defendant’s motion for a new trial which again raised the hypnosis
issue. The defendant filed notice of appeal."

164. H. Arons, Hypnosts N CRIMINAL InveaTioaTION (1967).

155. The Kansas City, Missouri Police Department retaina Dr. Marshall Saper, a practicing
peychologiat, for this purpose.

156. Detective William Cronley, Kansas City, Missouri Police Department, on nccasion uses
hypnosis himself. He is also the department artist.

157. A. Wrrrzennorre, Govesal Trowaquea or Hypwomias (1957); J. Bramweil, Hypnomus,
Irs Histony, Practice ann Tuxzoay (1913).

158, State v. Greer, No. CR 78-1389, Div. 18, Cir. Ct., Sixteenth Judiciul District, Jacksn
County, Miasouri, Lombardo, J., {tried June 4-7, 1979).

159. id. June 4, 1979,

160, id. June 7, 1979.

161, /d. July 13, 1979, Afterwards, the trinl judge expressed some misgivins about his ruling
and was particularly alarmed that persona other than the paychalogist hud heen present duning
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Genernlly, prosecutors should be aware that hypnosis and a closely related
field, nurconnalysis (questioning while under the influence of ““truth" xll:ugnl are
not well received by the courts. Hypnosis as a meana of extracting lrut.hful
statements is inadmisaible in at least two atates." Confessions are unconstitu-
tional if drugs'* or hypnosis'* override the defendant’s will. Some courts appar-
en_&ly h.n.ve I'uu.nd statementa made under hypnosis to be unreliable. [n an older
:\hn.?nun case involving the defendant’s right to use favorable lie detector results
in his own behalf, the Missouri Supreme Court commented in dicta that both
lie df:t:'cmm and hypnosis are likely to result in untrustworthy evidence;'* most
medical authorities would agree.'* A hypnosis subject is not only more suscepti-
h!g to suggestion, but also retains the ability to lie or misconstrue facts." ‘I'he
existence of hypnosis as a demonstrable phenomena of the human mint;l is not
open to much question, but its use in criminal cases must be carefully restricted
and upon direct challenye is usually disfavored by the courts.

Polygraphs

Of all scientific techniques used in law enforcement, the polygraph (lie
de_tectnr) has perhaps evoked the most judicial disapproval. However, police
still rou_tinely use it to extract confessions and test witnesses. The mlyg‘raph is
8 mac_hm_e strapped to the subject to record minute changes in his pulse rate
perspiration and blood pressure. The operator, by interpreting graphs of Lheae"

= factors ::ecorded as the subject responded to his questions, judges whether or nm:
the su'bject. attempted to deceive." Championa of the procedure estimate that
fvhep interrogators use it under ideal conditions with the best-trained operators
it atill will have an error probability of ahout five percent caused hy psychologi:
cal a.nd phyaFulogicnl impairment of the test subjects."" These same proponents
nad}ly ac.imn. that many polygraph operators do not possess even the basic
qualifications to function effectively, especially since the accuracy of the testing
depends heavily on their experience and training." Polygraph results are inad-

h@mil hut did not testify. He was concerned that they may have suggested some facts to the
wilnesses and vet were fiot called to explain. Converaation with Judge Louis Lombardo, Division
18, {;g;ui'l, Court, Sixteenth Judicial Distnict, Jackson County, Missouri (Aug. 10, l9‘1t;l.

. People v. Hiser, 267 Cal. App. 2d 47, 72 Cal. 3 ]
IO e ol i pp. 1. Rptr. 906 (1964); State v. Pusch, 77 N.D.

163, Townsend v. Sain, 372 U.S. 293 (1961),

164, Leyra v. Denno, 347 U.S. 556 (1954).

165. State v. Cole, 364 Mo. 181, 188 5.W.2d 43 (1845).

166. Comment, Hypnotism, Suggestibility and the Low, 31 Nen. L. Rev. 575 (1972).

167. Herman, Hypno-induced Statements, 25 Omo St. L. J. 1, 2629 (1964).

Iris._ J. Reio & F. INgav, TruUTH anp DeczrTion 3-26 (1966). Note that all the constitutional rules
againat involuntary self-incrimination apply to polygraph examinations. See Miranda v. Arizona
J?ﬂz U.S., 436 (1966); Harria v. State, 208 So, 2d 108 (Fla. App. 1968) (right to counsel at the Lrltl:
United Staten ex rel. Szocki v. Cavell, 156 F. Supp. 79 (W.D. Pa. 1957) (state suppression ol rﬂultl):
People v. Hines, 87 I1l. App. 2d 283, 232 N.E.2d 111 (1967) (comment on defendant’s relusal to Lu.‘v.;
the teat during trial),

169, J. Kmin & F. Inmau, supra note 168, at 234,

170, /d. atv 235,

=,
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missible by either side in nearly every state including Missouri except by stipy.
lation of the parties in advance."” The Missouri Supreme Court in 1945, in Stdf‘e
v. Cole," explained its reluctance to allow lie detector evidence. The court felt
that the scientific theory underlying the test was not sound. It also eXPresgeg
fear that an expert’s explanation of his graphs might confuse a jury with in-é]e“;':'__
vant material because operators use questions unrelated to the crime ag contro]
questions.' It is also undoubtedly true that courts will never easily give over t;
science their historical function of evaluating the credibility of witnesses. Proge./:
cutors should be aware that even a victim who “flunks the box” may stil] e

telling the truth. !

CONCLUSION

A prosecutor's job begins with the first report by the victim. Initially hjg
role is to help the police avoid legal mistakes and to promote a thorough gather.
ing of the evidence. Even though the lawyer knows that the uncorroborateq
testimony of the victim is enough to make a submissible case unless particularly
weak or contradictory," he should preserve and use every scrap of corroboratjye
testimony. Statistical studies, both national and local, show a substantial rela.
tionship between the use of scientific evidence and higher conviction rateg m
Not every procedure discussed in this Comment is ready for the courtroom, and
certainly not every case is appropriate for the use of all the methods available,
However, prosecutors should survey all the possibilities in each case. To do this |
each prosecutor must have at least a general knowledge of the potential and l
capabilities of forensic science in each area. Conversely, defense attorneys
should be cognizant that objective means are often available to assist them in - |
preventing injustice. An attorney’s duty goes beyond merely using all that is
available. It also requires that he keep abreast of research so he can present new
forms of evidence to the courts in a fashion that expands the body of valid
scientific evidence available while avoiding scientific chicanery. The public has
the right to expect that in each and every case the legal profession will fulfill
this responsibility.

William R. Rapps

171. Id. at 243 (cases collected). In Miesouri, by stipulation of both parties, polygraph evidence
is admissible in a criminal trial. State v. Fields, 434 S.W.2d 507 (Mo. 1968).

172. 354 Mo. 181, 188 S.W.2d 43, 47 (1945). See also State v. Weindorf, 361 S.\W.2d 806 (Mo.
1962); State v. Jacks, 525 S.W.2d 431, 434 (Mo. App. 1975).

173. 188 S.W.2d at 48.

174. State v. Edwards, 476 S.W.2d 556 (Mo. 1972).

175. Na1'L INsT. L. ENrorc. & CriM. JusT., L. ENFORC. AssT, Ap., U.S. Der't JusT., Forcisie i
Rare: FinaL Provect Report 46 (1978); Weninger, Factors Affecting the Prosecution of Rape: A Case
Study of Travis County, Texas, 64 Va. L. Rev. 357, 360-62 (1978).
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uidation under these circumstances simply would mark the end of corporate
existence but cannot be undertaken without the filing of untrue articles of lig-
uidation under the existing Missouri statutes. While it is unlikely that a court
would impose liability on officers, directors or shareholders in such circum-
stances, consideration should be given to amending the liquidation statutes to
require certification either that (i) all debts have been paid or (ii) no assets
remain for the payment of debts, and no assets will be distributed to share-
holders in connection with the liquidation.?®*® Unless such a change is made,
insolvent Missouri corporations should not attempt voluntary dissolution but
should allow the state to wield the death blow by forfeiture of the charter for
failure to file an annual registration report or franchise tax return.’*

CONCLUSION

The recent cases show continuing problems in the area of corporate forma-
tion and existence, apparently due in large part to the gap between the practi-
calities of day-to-day business operations and the frequently artificial formali-
ties attending ownership of the business in the corporate mold. For this reason,
continued litigation involving issues of corpordte formation and existence can
be anticipated. -

Significant cases dealing with the traditional problems of duty of care and
duty of loyalty of directors are noticeably absent from the recent Missouri de-
velopments. The well-entrenched business judgment rule may account for
fewer duty-of-care disputes. Questions of duty of loyalty of directors frequently
could be raised in litigation between minority and majority shareholders, but
the tendency, at least with respect to closely held corporations, is to address
such disputes in terms of the majority's fiduciary duty to the minority. Litiga-
tion involving shareholder disputes can be expected to predominate in the cor-
porate area until clearer guidelines as to the obligations of majority sharehold-
ers to their corporation and minority owners have evolved.

280. The Delaware statutes apparently allow voluntary liquidation of insolvent corporations
because the dissolution procedures make no mention of paying or making provision for liabilities
prior to dissolution, and the certificate of consent filed with the secretary of state need not include
any statements regarding payment of liabilities. Der. Cope ANN, tit. 8, § 275 (1975). The Model
Act, like Missouri, requires that liabilities be paid or provided for. ABA-ALI MoprL Bus, Corp.
Acr §§ 87, 92 (1969).

281. A second, but obviously more expensive, alternative would be liquidation by a court of
equity under Mo. Rev. StaT. § 351.485 (1978). In such a proceeding, the court may enter a decree
of dissolution even though corporate assets are insufficient to satisfy all liabilities. Mo, Rev. StaT.
§ 351.510 (1978). .

Recent Developments in Missouri:
Criminal Law (The Sixth
Amendment)*

Robert Popper**
INTRODUCTION

My original intent was to offer a panoramic presentation of last year’s de-
velopments in Missouri criminal procedure. However, it became apparent that
with that scope even selective treatment of issues and decisions would result in
an inappropriate bulk for one article.' To allow for suitable analysis rather

* The author wishes to express his appreciation for the research assistance provided by Steve
Nichols, a third-year student at the University of Missouri-Kansaa City.

** Professor of Law, University of Missouri-Kansas City, member of the New York and Mis-
souri Bars. B.S. 1953, LL.B. 1956, Harvard University; LL.M. (in Criminal Law and Jurispru-
dence) 1962, New York University.

1. Significant recent decisions include those relating to:

A. The fourth amendment: United States v. Bloomfield, 594 F.2d 1200 (8th Cir. 1979)

“(search of closed knapsack in car); State v. Valentine, 584 S.W.2d 92 (Mo. 1979) (search of car,

inventory); State v. Epperson, 571 S.W.2d 260 (Mo. 1978) (emergency justifying warrantless entry
and search); State v. Olds, 569 S.W.2d 745 (Mo. 1978) (statement not tainted with illegal arrest,
waiver of right to silence); State v. Branstuder, 583 S.W.2d 187 (Mo. App., W.D. 1979) (statement
not fruit of illegal arrest); State v. Pinegar, 583 S.W.2d 217 (Mo. App., W.D. 1979) (search of
footlocker, consent); State v. Peterson, 583 S.W.2d 277 (Mo. App., W.D. 1979) (search.of car, in-
ventory); State v. Conti, 573 S.W.2d 95 (Mo. App., D.K.C. 1978) (search of canvas bag incident to
arreat); State v. Rogers, 573 S.W.2d 710 (Mo. App., D.K.C. 1978) (emergency justifying warrantless
entry and search, standing); State v. Abbott, 571 S.W.2d 809 (Mo. App., D. Spr. 1978) (consent to
search, probable cause to arrest); State v. Csolak, 571 S.W.2d 118 (Mo. App., D. St. L. 1978) (con-
sent to search, standing).

B. The fifth amendment: Sours v. State, 593 S.W.2d 208 (Mo. 1980), vacated, 48 US.L.W.
3761 (U.S. May 27, 1980) (No. 79-1665) (double jeopardy prohibits conviction for armed criminal
action and for the felony [robbery first degree by means of a dangerous and deadly weapon] in
which the armed action occurred); State v. Morgan, 592 S.W.2d 796 (Mo. 1980) (double jeopardy
prohibits conviction for felony murder and for the underlying felony); State v. Ford, 585 S.W.2d
472 (Mo. 1979) (videotaped confession admissible); State v. Wright, 582 S.W.2d 275 (Mo. 1979)
(error when witness called by prosecutor claimed right to remain silent as witness had done at
previous trial); State v. Lindsey, §78 S.W.2d 903 (Mo. 1979) (prosecutor’s reference to defendant’s
failure to testify); State v. Basham, 568 S.W.2d 518 (Mo. 1978) (double jeopardy—retrial pre-
cluded after appellate reversal for insufficient evidence) (accord, State v. Inman, 578 S.W.2d 336
(Mo. App. W.D. 1979); State v. Dittman, 569 S.W.2d 363 (Mo. App., D. Spr. 1978)); State v. Reed,
583 S.W.2d 531 (Mo. App., E.D. 1879) (prosecutor's reference to defendant’s failure to testify);
State v. Terry, 582 S.W.2d 337 (Mo. App., W.D, 1979) (mistrial not required by prosecutor’s com-
ments on defendant’s failure to testify); State v. Blevins, 581 S.W.2d 449 (Mo. App., E.D. 1979)
(waiver of right to remain silent and right to counsel); State v. Norris, 577 S.W.2d 941 (Mo. App.,
S.D. 1979) (defendant entitled to try on shoe at trial without being sworn); State v. Jones, 575
S.w.2d 899 (Mo. App., D.K.C. 1978) (witness claiming right to remain silent need not explain
reason for relying on right); State v. Davis, 573 S.W.2d 114 (Mo. App., D.K.C. 1978) (reference to
defendant’s failure to testify); State v. Givan, 573 S.W.2d 104 (Mo. App., D.K.C. 1978) (testimony
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than a mere listing of significant holdings, this discussion is restricted to mat-
ters relevant to one important, multifaceted amendment—the sixth.? This arti-
cle, therefore, will focus on recent Missouri case law pertaining to rights guar-
anteed under the sixth amendment of the United States Constitution and on
applicable decisions of the United States Supreme Court and the United
States Court of Appeals for the Eighth Circuit.

Despite my choice of this more limited scope, some other extraordinary
recent developments must be noted. The event having the greatest impact on
Missouri criminal procedure during 1979 occurred on January 1 when the new
criminal code became effective.® Although the code is largely substantive in
nature, it touches so intimately on procedural aspects that it warrants this ini-
tial recognition.* In addition, its adoption spawned subsidiary changes such as

new Missouri Approved Instructions in criminal cases® and Missouri Approved .

Charges—Criminal.® Preliminary mention also should be made that the Su-
preme Court of Missouri ordered a large scale revision of its rules pertaining to
criminal matters.”

INEFFECTIVE ASSISTANCE OF COUNSEL

The claim that a conviction was obtained in violation of the accused’s

as to defendant’s post-arrest silence requires reversal); State v. Bronaugh, 571 S.W.2d 788 (Mo.
App., D. St. L. 1978) (prosecutor’s statements were not a reference to defendant’s failure to tes-
tify); State v. Ward, 571 S.W.2d 773 (Mo. App., D. St. L. 1978) (trial comment on defendant’s
silence after arrest requires reversal); State v. Lawrence, 569 S.W.2d 263 (Mo. App., D. St. L. 1978)
(comment on defendant’s silence); State v. Peebles, 569 S.W.2d 1 (Mo. App., D. St. L. 1978) (de-
fendant’s silence testified to—no error as defendant not in custody for that charge).

C. Fourteenth amendment due process: (i) eye-witness identification: State v. Carter, 571
S.W.2d 779 (Mo. App., D. St. L. 1978); State v. Dickerson, 568 5.W.2d 559 (Mo. App., D. St. L.
1978); Simms v. State, 568 S.W.2d 801 (Mo. App., D. St. L. 1978); (ii) entry of plea and plea
bargaining: McMahon v. State, 569 S.W.2d 753 (Mo. 1978); Schellert v. State, 569 S.W.2d 735 (Mo.
1978); (iii) probation revocation: Abel v. Wyrick, 574 S.W.2d 411 (Mo. 1978).

2. The sixth amendment provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be in-
formed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to have
the assistance of counsel for his defence.

U.S. Const. amend. VI.

3. Mo. Rev. StaT. §§ 556-578 (1978) (amended 1979).

4. See, e.g., Mo. Rev. STAT. §§ 556.051-.056 (rules governing burden of proof); 557.011-558.031,
560.011-561.026, 565.006-.016 (sentencing and punishment); 559.012-.036 (probation); 562.066 (en-
trapment) (1978) (amended 1979). For a discussion of the new criminal code, see Sympo-
sium—Proposed Missouri Criminal Code, 38 Mo. L. Rev. 361 (1973); Legislative Note, Criminal
Law—Sentencing Provisions in the New Missouri Code, 43 Mo. L. Rev. 549 (1978); Comment,
Accomplice Liability Under the 1979 Missouri Criminal Code, 44 Mo. L. Rev. 233 (1979).

6. See Mo. Sur. Cr. R. 28.01-.03.

6. See id. 23.01(e).

7. 580 S8.W.2d xxi-cxxxiv (Mo. 1979) (Mo. cases ed.).
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right to the effective assistance of counsel, and therefore in violat,ion.of .the
sixth amendment of the United States Constitution, has been of increasing im-
portance to both criminal defendants and their attorneys. 'ljhe visibility and
difficulty of the criminal defense counsel’s work, combined with the desperate
strait of the convicted client, make the lawyer an attractive target.. Moreover,
the claim is a way of federalizing the defects in the state proceeding 80 that
barriers to the availability of federal habeas corpus are overcome.® It is not
surprising then that the pressing of this type of claim is not upusual. As one
court recently lamented: “It has become almost commonplace in post convic-
tion proceedings to attack the conduct of defense attorneys . . . ."

The examination of the theory underlying the issue of ineffective counsel
provides only limited understanding of the problems involved. The preceden-
tial value of a particular decision is likely to rest heavily upon the factual un-
derpinning for the case. But while each case only can be app.reciated after care-
ful study of its factual context, there are basic concepts which haye bec.ome 80
essential to the ineffectiveness claim that they are worth exploring. Like the
federal courts,'® Missouri has struggled with the issue for years. As late as
1970, the Missouri Supreme Court stated that the standard used to measure
the effectiveness of counsel was “whether . . . [the lawyer's] actions or lack
thereof made the trial a farce or a mockery of justice.”'' Less than one year
later, the court approved a supplement to the farce-mockery standard when it
examined whether “ ‘circumstances must demonstrate that which amo'unts toa
lawyer’s deliberate abdication of his ethical duty to his client.’ "* Ngxther- test
breathed life into the sixth amendment requirement that an accused is exgtlt]ed
to the effective assistance of counsel. Conceivably, a trial might be unfair and
yet not be farcical and not contain a deliberate derelictifm by defense counsel.
This prompted one judge to write that the standard “is itself a mockery of the
sixth amendment.”** . e

Missouri recognized the limitation of its rule, shifting to a type of “fair-
ness” standard in an effort to ameliorate the undue narrowness of the pure
farce-mockery test. As stated in Thomas v. State:

There has been a gradual erosion of this harsh rule, however, in both Miasou{i
and in this federal circuit, so that the better rule seems presently to be th{lt if
the action (or inaction) of counsel were of such a character as to re_sult in a
substantial deprivation of defendant's constitutional right to a fair trial, relief
should be granted.'*

8. See, e.g., Collins v. Auger, 577 F.2d 1107, 1110 (8th Cir. 1978); Sincox v. United States, 571
F.2d 876 (5th Cir. 1978); Rinehart v. Brewer, 561 F.2d 126, 130 (8th Cir. 1977). See generally R.
Porper, PosT-ConvicTioN ReMmeDIES IN A NUTSHELL 160-67, 239-57 (1978).

9. Amrine v. State, 579 S.W.2d 844, 845 (Mo. App., W.D. 1979).

10. See, e.g., Garton v. Swenson, 417 F. Supp. 697 (W.D. Mo. 1976).

11. State v. Schaffer, 454 S.W.2d 60, 65 (Mo. 1970).

12. Smith v. State, 473 S.W.2d 719, 722 (Mo. 1971).

13. Bazelon, The Defective Assistance of Counsel, 42 U. Cin. L. Rev. 1, 28 (1973).

14. 516 S.W.2d 761, 765 (Mo. App., D.K.C. 1974); see Sims v. State, 496 S.W.2d 815, 817 (Mo.



